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County sheriffs receiving a certifi-

cate of election under Section
57,010, RSMo 1949, must be com-
missioned by the Governor under

Article IV, Section 5, Missouri

Constitution of 1945,

December 7, 1954

Honorable Fhll ¥, Donnelly
Governop of HMissouri
Executive Office

Jeff@raansﬁiby, HMissouri

Dear Governor Bonneilyz

This formal opinion is rendered in answer to ysur
reeen$ oral inquiry which this office rastates in the
fellawing 1anguaga.

is it the éuty of the &avarnar Bf
Missouri to issue a commission to
county sheriffs who have been issued
a certificate of election under the
terms of ‘Heetion 57.010, RSMO 1949,

Seebicn 57,010 RSMo 1949 provides as followst

%At the general eleetion to be held
in 1948, sand at each general elsction
held every four years thereafter, the
qualified voters in every county in
this state shall elect some asuitable
peraon sheriff. No person shall be
eligible for the office of ‘sheriff who
has been convicted of a felony, Such
person shall be 8 resident taxpayer
and elector of sald county, shell have
resided in sald county for meore than

' one whole year next before filing for

said office and shall be & pergon capable
of efficlent law enforcement, - When any
person shall be elected sheriff, the
clerk of the ecounty court shall deliver-




Hono?able Philgﬁ. Donnelly

to him a certificate of his eleetion, under

- the seal of the court, and shall alsoc certify
thatufaet,tepths-elerk,ef the eircult court,
who shall file the certificate in his office;
and he shall enter upon the discharge of the
duties of his offiee on the first day of
January next sueceeding his election,"

Article IV, Seetion 5, Missouri's Constitution of 1945,
contains the followlng language relative to the Governop's
duty;in.eommissioningJaﬁficers; :

- "The Governor shall commission all officers
unless otherwise provided by law, All com~
mlssions shall be issued in the name of the
state, signed by the governor, sealed with
the Great Seal of the stabte and attested by

 the secretary ofystate."'

In the early case of Btate ex rel, Attorney General v,
Pool, L1 Mo, 32, the Supreme Court of Missouri was ruling
the question of whether & person duly eleeted sheriff could
discharge the duties of suth office before recelving a com= . .
mission fron the Governor,  The comstitutional provision then
before the Court was not unlike the constitutional provision
quoted in the preceding paragraeph,’ 'In ruling the point the
Court spoke as.follows at L1 Mo, 32, l.e. 38t :

"It 1s within th¢ competendy of the Legls=-
lature to declaré what reguisites shall
be sufflcient toloclothe.the officer with
authority, and induet him into office,
without the neceszity of a commission
but until an acthis passed for that pur-
pose the constitutlonal injunction seems

to be imperative,"

The foregoing case of State ex rel, Attorney General v. Pool
was decided in 1867. 1In 1886 the St. Louis Court of Appeals
ruled the: case of Adams v Harper, 20 Mo, App. 68lL, and cone
sbrued Article V, Section 23 of Missouri's Constitution of
1875, which Seotlon 23 conforms to Article IV, Section 5, of
Missouri's Coristitution of 1945, with only a slight change in
language. The 1875 constitutional provision provided that:

-
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"hhe Governcr shall commission all
cfficers not aﬁhgrwggﬁ ppevi&ﬂg for
-«x I&W’ -

whereas Bhe preaent constituﬁienal proviaion reads?

| "Tha Governer shall cammiaaian all
ufficarg andl othe ; :

We do not censider the &light dirfer@nee in wording found in
the constitutional provision above. quoted, to affect the rul~
ing in Adams v, Harper, -supra, wherein the Court throws 1light
on the. phrase "not otherwise proyvided for by law," The Court
spoke as f'ollows at 20 Mo, App, 684, l.c. 656, when holding
that the county: court had autherity to commisslion a ceunty
traasurer: : _

“The point that the emurt erred in ad-

mitting in evidence the commission of the s

glaintiff, grantéd by . the eounty eourt is !
ased. on the as&umptien that;" by the terms

of section twenty~three of article five,

of the constitution, the governor,. andrnot

the county court, is required to issue the
cormission of the county- treasurer, The
constitutional provisian is that, Vthe

governor shall commigsion all ofricars,'

not otherwise. pravidad for by law,! Sepw -

tion 5362, Revided Statutes, prcvides that

the county treasurer shall be commissloned

by the county court. It is, therefore, a

case. 'otherwise. pravided for by law,! .and

the county court was the preper body to

issue the commiasion.-»~-

A review of all statutes found in Chapter 57 RSMo 1949,
the law particularly applicable to. sheriffs, discloses no pro-
vision directing that bthe sherlff be. commissioned, Therefore,
under the ruling in Adams. v Harper, supra, it must be conw
cluded that the sheriff must be commissioned by the Governor
under the mandate found in Arbicle IV Seetion 5, Missouri
Constitution of 19h5 _

GGNGLUSIOH

It is the opinion of this office that county sheriffs
who have been issued a certificate of election as provided

w3 |
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in Section 57,010 RSio 1949, must be commissioned by the
Governor under the directive contained in Artlele Iv,
Section 5, Missouri's Constitution of 1946,

: The foregomng opinlon, whioh I hereby approve, was
prepared by my assistant, Julian L, O'Malley.

Yours very truly,

-JOHN M. DALTON
- Attorney General
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