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SHERIFFS: 
CONSTITUTIONAL LAW: 

Co~ty sheriffs receiving a certifi­
cate of election under Section 
57.010, .RSMo 1949, must be com­
missioned by the Governor under 
Article IV, Section 5, Missouri 
Constitution of 1945. 

Fl LED 
December 7, 1954 

Honol"atble .fh!l 1<1• DonnellJ 
Governov ot M11usour1 · 
ExecutivCJ. Ott.tce 
Jefferson 01 ty, M1st~oUl"i 

,, 

Dear Governor !Jonnellyt 

fnts torm-.l opinion is Nnder•d in answer to your 
recent oral tnquiey. whian th.is office restates 1n the 
following ltAllguage. 

Ie it the duty of tho Govemo~ -6t 
Miss.ow-1 to taaue a eom:m.1saton to 
eol.U,lt;Y, Sheritfa .. WhQ naVe:been issUed 
a certificate ot electton Qn~er th.e 
te~ms of ·secti~m ~7.010,_ RSMo 1949. · 

Section $7.<ll0 R$Mo 1949 pr.ovldes as tollowel 

"At the general election to be held 
in 1948, and at each generf.\1 election 
held evel"y tour years ther$attHtr, the 
qualifie.d voters in eve:ry Q<>unty in 
this state shall e::teo'b sola.· suitable 
pe:ra:ort $herttt ~i. N'o P.•rs.on. shall be 
eligible. tor the oftioe ot sn•r1.tt who 
hf4S been convicted ot a .t•lQn,-. · Suo h. 
pe~aon shall be .a rfls1d$nt t.a,Xpayer 
and eltactor of said ~ ounty1 sh,all have 
resided in said county . .f'ol!' m,Q~e than 
one whole year nextfbetore tiling fo.r 
said office and sh~ll. be a per~on capable 
of e!fieient law en't'orcem.ent .• , When any 
per$cm shall be elected sherirt, the 
Clerk of the COWlty court'r $hall deliver· 
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to him a certificate of his election, under 
the ~e~ of the court, and shall also certify 
that tact to the clerk of' the circuit court; 
who shall file the certificate in his office; 
S.1ld he shall enter u,pon :the discharge of the 
duties of his office on the first day of 
January next sueceeding his ele-ction. tt 

Article IV, Section S, Missouri's Constitution of 194$, 
contains the following language relative to the Governor* s 
duty in commissioning officers, , . 

"The Governot- shall coinmission all officers 
t.ttiless otherwise provided by law. All com­
missions shall be i:ssued in the :na.trl.e of the 
state, signed by the.governor, sealed with 
the Great Seal o.t' the state and attested by 
the e~eoretary of'+ state." . 

. ~.~ ' 

In the early ease o.t' ~tate e:x. rel. Attorney General v. 
Pool, 41 Mo~t 32, the Supre$e Court o.t' Missouri was ruling 
the question o.t' whe'ther a person duly elected sheriff could 
discharge the_ duties of s.u¢h office .pe:fore reoei v:tng a com- . 
mission f'ror!l tne Governor• F The eonsti. tutional provision then 
before the Oou·~ was not ~likf:l .the eonsti tutional provision 
quoted in the ·preceding paragraph •. ·In ruling the point· the 
Oourt spoke as follol..rs at 41 M6~. 32, l.c. J8:. 

' ·'· T . '. 

"It. is within th' eoinp~.teney of the ·Legis­
lature· to declar~ whitt. :r:eq~isites shall 
be s.~ .. •·.···.· fioient to~\.o. lot .. he •.•. ' ... t.lile.; of.ficer with 
auth;qrity, and i"duothitn-into office, 
without the nece/Sst ty of a, oomm1ssiont 
but until an aetfiis :passed for that pur­
pose the oonstttutional injunction seems 
to be iroperati ve.~ 11 · ·. 

The .foregoing case of State e:X.. rel. 1\ttorney General v. Pool 
was decided in ,1867. In 1886 the st.t Louis Court of Appeals 
ruled the case ,of Adams v •. Harper, 20 Mo. App. 684, and con• 
strued Article;V, Section 23 of' M::tssouri 1 s Constitution of 
1875, which ·St:H)1tion 23 donforms. to Article IV, Section·. 5, ot 
Missour.i 1 s Coristitution of 1945, with only a slight change in 
language. The 1875 eonstitutiona:l p~ovision provided that: . . ' 
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rt'l'he Governor shall commission all 
. ottt.()~,r~ not. otQ!r,Wi;~. :e,~ovidet fgr u law, . . . .... .. . ... ·· . . . 
.. ~.. '·, . 

. -·~,. '_ ·.:' 

wher~as th&.p:t-~sent oonst~tutional provision reads: 

uwne Governor· shall cotnnti.~s:t.on all 
officers' .url.&ss, o,th~rwis$ . :e:rtovidft,d 
!?z·. la.w:," · Emphasltt .. supp1ted,.) · 

• • ·,·· ; .... ,_.·· i .• 

We do .not consider the s11ght.d.itterenee in wording·.found 1n 
~he .const.itu.tiona.l provision abcrve quoted, to affect the l'Ul• 
ing · :tn Adaills v, Ha.rper1 ,supra, • whel:'f.ein the Oourt throws light 
on the phras• . tt.not oth. ·erwirte ·. pi'otrided f'or. by law." The Oourt 
spoke as follows at 20 .Mo. App 1 684, l,e. 686, when holding 
that the county court had authority to eomm1ss1ona county 
treasurer: · 

< 

''The point that tJ::l.$ :e0urt erred in ad­
mitting in evidencEJ the. commission ot the 
pla;ntit.f, granted 'br :~he eou.nty court is 
based on the lUJSUl'npti~n that; :'bf the tenns 
of section tw•nty-thztee ·of artt.cle five, 
or the constitution, the govettnor, .· and!•not 
the county. court, ts. r.equired te issue the 
comn11stH.on of. th.e c.tounty- treasurer. . The 
cons.titU.tional prov:tsi.oo is that, •the 
governor shall contm.ission all ott1ci:lrs1 
not otherwise provided .for by law. t See- · 
t:ton 5362, Revised ·statutes, prov:td&s that 
the <Co,unty ·treasurer ·shall be commissioned 
by the county court, It is .t therefore, a 
case. ·1othepWise· provided for by law,' .and 
the county cou.:rt wa.s the proper body to 
issue the comm:tssion.u . 

: ..... . 

A review of all statutes found in Chapter 57 RSMo 1949, 
the law particularly applicable to sheriff's, discloses no pro­
vision directing that the sherif.f be. commissioned. Therefore, 
under the ruling in Adams. V;·~ Harper, supra, it must be eon• 
eluded that the sheriff.must be comm:l.ss:toned by the Gove:r.nor 
under the :mandate .found in Article IV, Section 5, :e-Iissour1 
Constitution of: 1945•: 

CONCLUSIOli 

It is the opinion of this office that county sheriffs 
who have been issued a certificate of election as provided 
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in Section 57,010 RSHo 1949, must be commissioned by the 
Governor under the directive eontain$d in Article IV, 
Section 5, M1ssot1ri's Constitution of 1945. 

The foregoing opinion, which I hereby approve, was 
prepared by lTf1 assistant, Julian L. O'Malley. 

JLO 'M:vlw 

Yours very truly, 

·JOHN M. DAJ4TON 
Attorney General 


