BANKS‘ e ' Bank or other institution having

TRUST COMPANIES: deposits or other assets in joint :
SAFE DEPOSIT C@MPANIES‘ ’names of deceased person 4m another
WAIVERS: -~ must give ten day's notice of inten-
INHERITANCE TAXES‘ & - tlen-te transfer; . transfer must have

consent of" Director of Revenue and
Attorney General unless institution retains amount for taxes.
Same rule applies to contents of safety deposit boxes; not
applicable when estate neot subject to inheritance taxes.

Merch 17, 1954 = f

Mres C Lo G11142an
As#lstant Supervisor.
bivision of -Collecation
inheritancs Tax o
apartmant of Ravaana S
Jefierson City, issaurt

Dear bir. Gillilan:
We rander, herewlth, sur @pinion based upon your ~
request of October 9; 1953, whiah r&qu&st reads aa followst

"nepe s often graaanted ta this De=
partment a veguest foria yulﬁng relabive
to the duties, responaibility and lia-
bility of banks, building and loan

- assoclatlons, brokerage [irms and other
deposltories carrying accounts in the
neme of an Indlviduel, & partnership or
Joint account; also_safe deposit eompanies
and banks that have in their possession
and under their econtrol, in safe deposit
boxes or otherwlse, assets. b@langing to
& deceassd owner oy stauﬁiug in the name
of a doceasod owner and cothers as joint
tenante with survivarshiy rights, or cons-
“tained in safe deposit bomes rented %o
decedent and others under a co~tenant
agreement, o

"We have in our file 8 e@py cf ‘an opinion
addressed to Rylend, Stinson, Mag & Thomson,
Attorneys, Pirst Netional Bank Bldg.,

Kanpas City, Hissouri, dated October 27,
1933, and signed by John W, Hoffmen, Jr.,



Mr, G, L. Gillilan

Lss't, Attormey General, relative to

this matter, but that opinion does not
clearly set forth the duties of de-
poslitories in econnection with the transfer
of Joint accounts to survivors, particularly
as to whether or not the bank, building and
loan asgoclation or obther depository should
first obtain consent of the Director of
Revenue and Attorney General, The larger
city banks and bullding and loan assoclations
now reguire consent from the Director of
Revenue and Attorney General before trans-
ferring Joint accounts to survivor, but the
small town banks do not, Therefora, we
respaectfully request a review of this
matter and an offieial opinion relative

to the legal application of the provisions
of Section 145,210, espeecially as to whether
or not a depoglitory of any character may
transfer to survivor balance in joint
gecounts without first obtaining consent

of the Director of Revenue and Attorney
Generals also as to whether or not banks,
safe deposit companies ar en individual

may deliver teo survivor contents of safe
deposit boxes, or assets otherwise held,
without first obtaining consent of the
Director of Revenue and Attorney General,

"Also we will appreciate an opinlon as to
whether or not the provisions of subdivision
2 of Sectlon 1i5.150 applies only to assets
ligted in Probate Court inventory or can such
a Probste Court Order cover jointly held
assetg not so listed?

"We will appreciate yoqg opinion at an early
date . " ‘

We will first consider the question whether g bank,
having on deposit, an sccount in form payable to either of
two named persons or the survivor of them, can, upon the
death of one, pay the account to the other without the consent
of the Director of Revenus and the Attorney General,

Our aanswer, based on the provisions of Section 1&5.210,
R8Mo 1949, 1s a qualified "yes". Subsection 2 of said statute
reads a8 follows:



Mr, C, L, Giliilan

"2, No safe deposit company, trust company,
corporation, bank or other institation, pere
son or persons having in pOSSGSBlon or under
conbrol securities, deposits, OPn@uﬂCP assets.
belonging to or standing in the Hame of a de-
cedent who is a resident or nonresident, or
belonglng to or standing in the jolnt names
of such a decedent and one or more persons,
ineluding the sharss of ecapital stock or
other interest in a safe depos it company,
“trust company, cerporation, bank or other

- institution making a delivery or transfer
herein provided, girall deliver or transfer
the same to the executer, adninistrator, or
legal representative of sald decedent or the
survivor or survivorsg when in the joint name
of a decedent and one or more persons or upon
their order or request unless notice of the
-time and place of such intended delivery or
transfer be served upon the director of revenue
and attorney general at least ten days prior
to said delivery or transfer; nor shall any
saf'e deposlit company, trust caupany, corpora-
tion, bank or other institution, person or per-
sons, deliver or trangfer any securities,
deposits, or other assets belonging to or
standing in the name of decedent or belong-
Ing to or standing in the jolnt names of de-
cedent and gone or more persons, lnecluding
the shares of capital stock of or any other
interest in the safe deposit ccompany, trust
company, corporation, bank or other institu-
tion making the delivery or transfer without
retaining a sufficient portion or amunt
thereof to pay any tax or intersst which

may thereafter be assessed on account of
the delivery or transfer of such securities,
deposits, or other assets, including the
shares of capital stock or other Inbterest
in the safe deposit company, trust company,
corporation, bank or other institution making
the delivery or transfer under the provisions
of this chapter unless the director of revenue
and the attorney general consent thereto in
writing."

This statute requires, before paying of the account to the
survivor, that ten day's notice of such intention to transfer be
given to the Director of Revenue and the Attorney General. Con-
seut of those two officials to such delivery or transfer ls not
required,
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et

Upon such tranafer, however, the bank is required to retain
from the account a sufficient amount to pay "any tax or interest
which may thereafter be assessed on gccount of the delivery
or transfer of such securities; deposits or other assets i *,"
unless the Director of Revenue and the Attorney (eneral, in
writing, conment to such transfer, Such consent having been
obtained, there appears to be no requirement that the bank
retain any portion of the account, ,

So it comes to this: Transfer without such consent and
without retaining a sufficient amount to pay the taxes or
interest which may théreafter be assessed (under the provi
slons of Chapter 145, BSMo 1949) renders the bank personally
liable to the payment of such baxes end interest and in addl-
tion, a penalty of $1,000.00, By retalning a sufficient amount
to pay such taxes or Interest, the bank may make the transfer
without any consent, In any case, 1t must have given the
Attorney Ceneral and the Director of Revenue ten day's notice .
of its Intention to make the transfer or delivery.

The question may bve ralsed whether the ordinary checking
or savings mecount with a bank constitutes a "deposit™ within
the meaning of this statute., While in common parlance, such
an account is "money on deposit," it is not striectly so,

Title to the money deposlited passes to the bank; the depositor
has & claim agalnst the bank for that amount of money. The °
debtor-creditor relationship exists between bank and depositor.

We think, however, that the word "deposit" as used here
Includes such accounts, If it did not, the use of the word
would add nothing whatever to the meaning of the statute; 1t
would be ineluded in the terms "securities i # % or other
assets"; conversely, the word "deposits" would include
"securities and other assets" in the possession or under the
control of the safe deposit company, trust company, corpora=
tion, bank or other ingtitution, person or persons.

If such account could not be said to be in the "posses-
sion" of the bank, it is certainly under "eontrol" of the
bank, since 1t requires affirmative action on the part of
the bank to pay drafts and checks drawn against such account,

For the meaning of the statute, too, we may consider
the purpose of the sbtatute as gathered from the statute in
ite entirety, i,e0., to prevent loss of Iinheritance taxes on
property which passes by right of survivorship and not by
will or intestabe laws and 18 not included on the probate
court inventory, The Interpretation we have adopted serves
that purpose,

?
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Your reguest extends to building and loan assoclations,
brokerage firms, and other depoaitories having sccounts,
securities and other assets belenging to or standing in the
neme of a deceased person or in the joint names of deceased
and another or others - whether they are within the terms of
Section 14%,210, supra, The statute applies to any “safe
deposit company, trust cOmpany, gorporation, bank or other
institution,; person or persons” having in posgession or

under control securities, depoaits or other asgsets belonging

to or standing in the joint names of a decedent end one or
more persons, Safe deposit eompanies, then, come specifically
within 1ts tavmaé building and 1ean assocliations would ¢ ome
within the term “coprporation' or Yother lnstitutian 3 and
brokerage rirms within the tenm corporatien or, if unin-
corporated, “"person or persous", The statute, therefore,
applies to each of the ipstitutians you have mentioned in
your request and the rule statad abeve as to banks is applicable
also to them,

You have agked speeifieally whether the oontents of safety
deposit boxes which have been leased to bthe decedent and another
person as co-tenants, come within Section 15.210, supra. The
language of the statute as to the assets covered ls thig:

# % 4 gecurlitles, deposits and other assets # # * belonging
and standing in the Jolnt names of such a decedent and one or
more p@rsons IR

The contents of safety deposit boxes so rented are not
necessarily subject to this provision simply because of the
co-tenancy agreement under whieh the boxes are leased. Should
the box c¢éntain only cancellsd ahecks, love letters end prop-
erty or assets belonging and stending only in the names of the
survivor, then the bank or safe deposit company could not re=-
fuse, on the grounds of the provislons of this stabtute, to
refuse to deliver to the surviver the c¢onbents thereof, nor
would the bank or safe deposit company be required to give any
notice to the Attorney General or Director of Revenue or retain
any part of the contents of the box, On the other hand,
should the box contains bonds or other property standing in
the name of decedent or in the nawes of the decedent and another,
such contents would come within the terms of thls sbatute., It
1s the title bo the contents of the box that counts and not the
nature of the agreement under which the box 1s leased, Co~
tenaney'ef safe deposit box does not establish co-tenanecy of
‘contents, Ann.-mease-Joint Tenaney, 113 A.L,R, 575.

It remainsg tc determine whather the contents of a safety

deposit box comes within the terms of the statute at all,
Notlce that 1t applies to a safe deposit company, etc., "having
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in possession or under control” securities, deposits or other
assets covered by the statute, Does a sefe depoalt company
have in possession or under control the contents of a sale
deposit box wiﬁhin the contemplation of this stabute?

Notice too, the atatute prehibits the "delivery or trans-
fer" of the assets except under the conditions set forth in
the statute, When the lessee of a safety deéposit box ab-
strachba Froperty therefram, is the b&nk or safe depoasit
company 'delivering" or "transferring” the property to him
within the meaning of this statute?

We think the contents of a safety deposit box, such
contents belonging $o or standing in the neame of a deceased
person or in the Joint names of a deceased person end another
oy others, comﬁ within this stahuts.

We arrive at that ccnclusian by this avenuet the rela-
tlonsghip between lessor and lessee of a salfety deposit box
aa to the contents of the box is that of balilee and bailor,
Kramer v, Orand National Bank of St. Louis, (Mo. 8up,.) 81
8, W, (2d) 961, In that case the court said at l.c. 9673

" & s % It is well settled by authority
thet where a bank, or gafe deposit company,
leases a zafety deposit box or safe, and
- the lessee takes possession of the box
or safe and places thersln hie securities
or other valuables, the relation of ballee
and ballor is created between the parties
to the transacﬁion as to the preperby 80
depasited.'% w "
{ . . . .
Ballment im@Iies passeaeion; therefore, the lesgor of a safety
deposit box has ita contents in pOSBQSaion.

Allowing the lassee to remove the contents of the box B
constitutes a constructive delivery of such contents from
lessor to lessee wlthin the meaning of this section., The
lessor not only permits, but actually participates in the
change of possession from lessor to lessee. See 11 Words
snd Phrases, Deliver; Delilvery, page 65l, ot seq,

The conclusion that the contents of safety deposit box
come within the terms of the statute 1s bubttressed by the view
that "safe deposit companies,' whose primary or only business
will be the renting of safe deposit boxes, are expressly named
in the statutse,
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You have asked whether subsection 2 of Section 145,150
applies only to asasets listed in the Probate Court inventory,
or if the order provided therein cover assets held jointly ‘
by deceased and another or others, and not listed in the
inventory?

Sald subsection reads thus:

"2, Such coart or the judge thereof in
vacation shall immedlately upon the {iling
‘of the inventory and appralsement of the
egtate of a decedent, examine the sgame,

and 1f it is epparent, in the opinion of
the said court or Judge, that such estate
1s not subject to the tax provided for in.
this law, such finding and opinion shall
be entered of record in said court, and-
thereupon the provisions of section 145.210
shall become inoperative as to the holders.
of funds or other property thereof = and
there shall be no further proceedings re-
lating to such tax, unless upon the applica-.
tion of interested partles the existence of
other property or an erroneous appraisement
be shown,'

This makes 1t the duty of the court to examine the ine
ventory filed, and, if it 1s apparent in the opinion of the
court that the estate 1s not subject to the tax provided in
Chapter 145, RSMo 1949, he enters his finding to that effect.
Then the institutions and persons covered by Section 1,5.210,
R8Mo 1949, are no longer obligated to give any notice, obtain
any consent, or withhold any assets under that statute, be-
fore transferring or delivering assets to the person or per-
sons entitled thereto, The finding made by the court under
this sectlion 1s based solely upon his examination of the
Inventory flled in the court, Such a finding, according %o
the statute, does not, however, foreclose the showing to
the court of the existence of other property or of erronsous
appralsement, which would render the estate subject to tax.

CONCLUSION

It is the opinion of this office that:

1) A safe deposit company, trust company, corporation,
bank or other institution, person or persons having in possession
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or under control securitles, deposits or other assets standing
in the joint names of a deceased person and asnother, must give
the Attorney General and Director of Revenue ten day's notice
of its intention to deliver or transfer such property to the
survivor; that such delivery or transfer can then be made
without consent of the Director of Revenue and the Attorney
Genersl, provided that a sufficient amount is retained to pay
taxes or interest thereafter assessed, Such transfer or de-
livery can be made without suech retention only with the con-
sent of the Director of Revenue and Attorney General,

2) This applies also to the contents of safety deposit
boxes which contents stand in the joint naemes of the decedent
and another although it is the ouwnership of the assets con=-
tained in the box which is the important matter and not the
agresment under which the safety deposit box is leased,

3} The finding of the court under Section 145.150,
RSHo 1949, is based solely upon his examination of the in-
ventory and appraisement filed, A finding that the estate
is not subject to tax renders Section 145,210, RSMo 1949,
inoperative,

The foregoing opinion, which I hereby approve, was pre-
pared by wmy assistant, W. Don Kennedy,

Very truly yours,

JOHN M. DALTOH
Attorney General

WDK:hr,1lw.



