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\;dFFIGERS§' bffidés of mayor of fourth class city and cOuhtj,
o - elerk of third elass county are not incompatible
© i end both may be held by same person at same time,

March 12, 1954

Honoreble Lene Herlan
Prosesuting Attorney
Cooper Counby
Boonville, Missourl

Dear Sir:

Your recent request for & lﬁé&ﬁib§¢nion of this &agamtm@nh .

hes been reaceived, and reads as followst

" ®T would appreeiete very mueh if your

office sould give to mée &an opinion on
the following question: ‘Are the of-
fices of mayor of & city of the fourth
class and County Clerk in & sounty of
third elass incompetible so that one
individual cannot hold both offices at
the same time?'™ e

No congtitutional or statuxary'ﬁﬁav&sions of Missouri pro=

hibit one from holding the offices of mayor of a fourth class
city end county clerk of a third class county et the same time,

At common leaw, incompatible offfces could not be held by
one person &bt the same time, and sincg the eommonelew doetrine
is still 4n effect in Missouri, we musb determine whether the
offices mentioned in the opinion request are compatible or ine
compatible before attempting bto answer such inquiry.

The general rule as to when @ffiaéa are considered to bhe

incompatible hae been stated in Am. Jur., Vol. L2, page 936, es

followss

" 4 % % They are generally considered
incompatible where such dubtles end func-
tions are inherently inconsistent and



of aehcéi director end could be he

repugnanﬁ 80 thab, becansge of the cone
trariety and sntagonism which would result
from the attempt of one persen to discharge
faithfully, impartially, end efficlently
. the duties of both effieas ¢ongiderations
. of public poliey render it 1mpreper for an
incumbent to retain both, It is not an
essential element of 1naampatibility of
_ offices at common law thetf the clesh of
 dubty should exist in all or in the greater
part of the official fungtions, If one
- office is superior to the ofther in some
“.oof-ibs prineipel or important dutleg, £9,
.. ‘that the sxercise of g sies may-gone
' fliet, to the public d ent, with the
' exeruise of other important ‘d %&es.iaatha
 shbordinete office, then the offices are
.- ineompetible, It is immaterisl on the
. guestion of incompatibility that the party
' need not and probably will not undertake
g et in both offices at ths same time,
. The uadmitted necessity of sugh & course is
 the styongest proof of the iIncompatibility
- of the two officesa, Thers 1s no incompa-
. tibility betwesn offiées 1in which the duties
aye sometimes the same, ‘8nd the manner of
. dischéarging them substantially the same,
~ Nor are offices inconsistent where the duties
- parformed end the experienae gained in the
., one. would enable the ingumbent the more ine
‘ 1ligently and effectuslly to do the dutiea
' ,éther. _ .

le and incompatible ofe

Tha cemmﬁnulaw doctrine of e¢
of Walker v, Bus, 135

fices was steted and applied in
Mo, 325, which appeers to be the 1L
in this case it was held the offics of deputy

"the Oity of St. Louis wss not incompatible with that
by the same person at the

same tima, At L, e 338 the cour

whether the
gheriff and
R : . o inconsistent
",Qand 1neampatible as to ¥ ey’ it improper

~ that respondent should hold both at the same
- time. At common law the only limit to the
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case in Missourl on this-_



number of offices one person might hold was
that they should be eompatible and consistent,
The incompatibility does not consist in a
physical inability of one person te discharge
~the duties of the two offices, but there must
- Ye some inconsistency in the functlons of the
| twey some confliet in thﬁ;dutiea raquired of
»_the officer, as where one hds some supervision
of the other, is required to ‘deal with, cone
tral, or assist him, NG _

"It wes seid by Judge Falger in People ex rel,
. ¥« Oreen, 58 N,Y, loe,cit, 30L: ~TWhere one
off1ce is not subo“ﬁEhEﬁ? to the other, nor
o the yolations-.of the one to the other such as
.- @re. insonsistent and repugnant, there is not
S thet ineompatibility from whith the law de=
. elarss that the acceptance of: the one is the
'gj»vaeahian of the other, The force of the word,
. in its application bo tk atter is, that
- from the nature and reli 8 to sach other,
~ of the two places, they ought not to be held
by tha geme per&on, from?the contrariety  and
- i' :

toward the ine
meyr may not be
6 premises. He
4 tenant of

‘the seame hour

. relation, The.
the other, and
right to interw
fore they are

_f;thsy’must,
~fere, one W ;
1_incompat1ble ab common %

tency in regard to the

As to whather there is any in :
#nd those of county clerk

dutles of meyor of & fourth class:
of a third oclass county, so that « person cannot hold both ofw
fices at the ‘same time, *will re quire a consideration of the -
stetutes relating to the nature and duties of each office, We,
therefore, direct your attention to ‘the following sections of
the Missouri Revised Statutes, 1949, némely Sections 79,110,
794120 and 79,200, which sections glve the prineipsl duties of
the off&aa of mayor of & fourth class city:

- Sea. 79,110, "The mayor and board of alder.

men of each eity governed by this chapter
shall heve the care, mensgement and conbtrol
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of the city and its finsnces, and shell have

power to enact end ordain eny eand all ordi.
nences not repugnant to the constitution and
‘laws of this state, and such as they shall
deem expedient for the good government of

" the eity, the preservation of pesce and good

order, the benefit of tréde and commerce and
the health of the inhabitants thereof, and

such other ordinences, rules and rsgulations
‘a8 mby be deemed netessary to carry such
powers into effect, and to alber, modify or
repeal the seme " S

~See. 794120, "The mayo ave
-in end preside over the “of aldermen,
" but shell not vote on am stion except
in case of & tle, nor shell he preside or
vote in eases when he is en interesbed .
party, He shall exercise & genereal BUPET=
vision over all the officers and affairs of
the oity, and shall take care that the
ordinances of the ¢ity, and the state laws
pelating to such oity, are complied with,"

hell have & seat

Sec, 79.200, ™"The mayor shall be aetlve

and vigilant in enforcing all laws and

ordinances Tfor the governmment. of the city,
-~ and he shall cause all subordinate officers

or violablon of dutys end he is hereby .

authorized to ¢all on e
of the olity over eightee

ele inhabitent
; : ars of age and
under fifty, bto ald in e

mfore¢ing the laws,"

Secbion'SlfiEO, RSMo 1949, Pﬁé?iabé the genersal dutles
required of county clerks, and reads as follows:

"Eyery clerk of & counby court shall keep
en accurate record of the orders, rules,
and proceedings of the county eourt, and
shall make & complete alphabetical index
. theretoy issue and attest all process,
when required by law, snd affix the seal of
his office theretoj keep &n @ccurate account
of all moneys coming intpo his hands on ace
count of fees, costs or obtherwlse, and
purictudlly pay over the same to the persons

alpm



entibled thereto;. prcvided, that when the
clerk of the cireult court of his county .
is & party, pl&intiff or defendant, to a
guit ox action, the writ of summions and
all obher progess relating thereto shall .
- be issued by the clerk of the caunty. caurt,
~the redson therefor being noted on said
, praeesa, and sald clerk & county court
~shall, on the trial of auge, aot as
tenmporeary elerk of the it court and
otherwise perform all th uhiea of. the
_alark of the eirouit Gﬁﬁfﬁ."g

From the previai@ns of the abcve-quoted statutes pertaining
to the offiee of ‘mayor, it appears that the mayor is the chief
executive of a fourth classg oity. . A8 such officer, he has general
supervision and control over all o " opfflcers and affairas of
the city, The 8tatute 2lsg provi&esﬁthat he shall be vigilant in
the enforeement of ell laws and ordinerices for the goverrment of
the eity, It ‘1s. noted that the povers and duties of the mayor
prescribed by statute are limited to the enforcement of all laws,
ordinances, end affairs of the eity of which he is mayor and that
he has no powers or dubies to. perform as sguch, nor does he have
any supervision or control over any other officers or political
subdivisions of the state.

From the yrevisions of Sectie
that tbe eeunﬁy“ 1erk is arministq

8@ supre, it is apparent
(ofxiaer whose chief duty
5 . 0 .inall proceedings had by
the county caurt of which he is cl rke. ‘While there are other
duties to be performed by the cot " ‘elerk bhan those specified
in this seotion, none of such oth uties are pertinent to the
matter of . inquiry, and we believe is unnecessery to mention
then herain. . : o

, Lanb ago the lawmakera of thls state asaw fit to create the
offices of mayor of & fourth class c¢iby and county clerk, Each
office is separate and distinet from the other, as each is neces-
sarily end fundamentelly different from the other insofer as the
purpose and dutles of each ere concerned, and neither has any
connection in this respect with the h_her.

As has been mentioned above, ‘the duties of the former office
are concerned only with governmental and other affsirs of the
city, and that the mayor has no powers or duties to perform with
reference to the citizens or over any other political subdivision
of the state than that of his own: edty.

It will also be recalled that the. chief duties of the county
clerk are the keeping of the records of all county court proceedings,
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and that such officer 1z not required to perform any duties of
the nature of those required of the former officer, and that
neither officer in his capecity as such has been given any super=
visory control over the other by law, It further appears that
the duties of one of such offices are not so inconsistent or
repugnent or conflicting with those of the other so that one perw-
son could not hold both offices and faithfully and efficlently
perform bha duties of both offices ot he same time,
i

It is,therefore, our theught that ﬁhe offices of mayor of
a fourth class city end county clerk 'of a third class county are
compatible end that one person may legally hold both offisces and
perform thﬁ dutias of each ab the same time,

t

-ac}mwsieﬁ]

It is the opinien of this depertment that the dutles of the
office of mayor of & clty of the fourth eclass &are not repugnant
or incompatlible with those of clerk of the county court of a
county of the third class and that one person mey hold both
offices at the ssme time,

The faregoing opinion; which I hereby approve, was prepsared
by my Assistaent, Mr, Paul N, Chitwood,

Yours very truly,

JOHN M, DALTON
Attorney Genersal



