TAXATION, County not liéble‘for Federal Withholding Tax if

COUNTIES: withheld tax is not paid to county.

FILED|

Jute 15, 1954
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Prosecuting Ammay
8t. Prancols Oounty
Fermington; Missouri

" Dear 8iri

‘You have requested an opinion in regard to the payment

- of federal withholding tax on the galary of deputy recorders.
‘The pertinent part of your request is as follows:

"The loeal representative of the Director
of Internal Revenue has presented a bill
to the County Court for payment of Withs
holding Tax foy employeece of the late

Mr, Robinson for the calenday quarters
ending September 30, 1953 and December

31, 1953, Withholding Tax has always been
paid~in the past by the Recurder persons
ally, and it would appear tiat the clerks
in that office were employees of the Re=-
corder rather than of $t., Francois Gounty.

tHowever, since any surplus over the statu-
tory fees of the Regorder, and his office
help, 15 supposed to be turned over to the
County, perhaps the County can be held
responsible for this Withholding Tax.

"The Colinty Gourt of 8t, Francols County
will not hesitate to pay this Withholding
Tax to the Federal Government, provided it
is proper for them to do so under the c¢ir-
cumstances outlined above, '

"The question to be determined them is this:
Are the Clerks in the office of the Re¢stder
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of Deeds employees of the office-holder, in
whieh case the office-~holder or his estate
is lieble for payment of Withholding Tax,.
or are there clerks employees of St, Franw
cols County, in which case it is proper
for the County Qourt to pay Withholding
tax on the wages earned by sald clerks?h-

letter dated May 22, 1954 which is as follows:

- "Np funds were ever turred baek into 8t

~ Francois Gounty a& a surplus over the allowed
amcunt by the late Forrest Rebinson during any
quarter of the year 1953,

In addition to-'the above we refer also to your supplement§1 ‘

"No money was ever withheld from the pay of
Mr, Robinson's deputies for Federal Income Tax,
or for any other purpgsei;

I hope this information will clear up any
mnisunderstanding that might exist in this
matter."

It is provided in RSMo 1949, Section 59.250 as follows:

"The re¢order in counties of the third
¢lass, wherein there shall be a separate
eireui% clerk and recorder, shall keep a
full, true and faithful aecount of all

fees of every kind regeived, and make a
report thereof every year to the county
“courty and all fees received by him, ever
and above the sum of four thousand dollars
except those get out in sectiohns59.490, for
eafh year of his offiecial term, after pay-
ing out of such fees and emoluments such
amounts for deputies and assistants in his
offiice as the ecounty court may deem neeceg= -
sary, shall be paid into the county treasury."

7:' A

It must be noted here that this above-quoted Section has
been- re-~enacted by Missouri Revised Statutes, Cumulative Supp.
1953, A. L. 1953, S. B. 42, which reads as follows: '
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%1, The regorder of deeds in counties of
the third clags, wherein ‘there- is a separ-
ate circuit elerk and recorder, shall keep
a full, true and faithful account of all
fees af every kind received, He shall make
a report thereof. each year to the ¢ounty
c@urb. i‘w,.

"2, All ather fees over and abave the sunm

of four thousand seven hundred fifty dole.
lars, for esch year of his official temrm,
seven hundred fifty dollars of which shail

be compensation for the performance of

duties imposed by section 59,365 and four
thousand dellars for other duties imposed

by law, shall be paid intc the county treasury
after paying out of such fees and emcluments
guch amounts for deputies snd assistants in
_his foleﬁ as the county court may deem neces-

sary.?

Both of the above sections are eited inasmuch as the 1953
section became effective during the time encompassed by the
withholding peri@ds stuted.

In regard to whether the employer is to be considered the
rechrder or the gounty, it is believed that the language of our
Supreme Court decides the gquestion. In the matter of State ex
rel. Vernon County v, King, 136 Mo. 309 l.c. 318, Judge
McFarlane stated as follows. .

"Under these provisiona is a recorder
entitled, as a matter of right, to retain
out of the fees of his office an amount
sufficient to pay reasonable compensation
to necegsary assistants, or is the allow-
ance left entirely to the discretion of
the county court."

and at l.c. 319-320:

"We are of the opinion, therefore, that
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the allowance to the recorder of reasone
able compensation for necessary hire of -
assistants was not a matter of mere dise
cretion with the county court. In his -
‘settlement, the recorder wa# entitled to

a ¢redit for the amount 86 paid; and, if -
such eredit had been given, there would

be, at most, but a small amount, if any-
thing, due the countyg! . ‘

: The Federal statute law in regard to the responsibility
for the withholding and for the payment of income taxes is to '
be found in Title 26, USCA and it is believed that the agpliqablg
law as to political subdivisions is contained in Title 26, USCA,
Section 165@ which is as follows: , o

"If the:employer is the United States, or
a State, Territory, or political sugdivi—'
8ion thereof, or the Distriet. of Columbis,
or any ageney or instrumentality of any

one or more of the foregoing, the return

of the amount deducted and withheld upon
any wages may be made by any officer or :
employee of the United States, or of such -
State, Territory, or political subdivision,
. or of the District of Columbia, or of such

%

agengy or. instrumentality, as the case may
be, having eontrel of the payment of such
wages, or apprepriately designated for
that purpose,"

, In regard'ﬁo the gollection of income taxes at source the
liagiiity of the "employer" igs stated in Title 26, Section 1623
as follows: | | ~

"The employer shall be liable for the pay«=
ment of the tax required to be deducted
and withheld under this subchapter, and
shall not be liable to any person for the
amount of any such payment,"

-l
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: ‘From the feregoing it may be:noted that the control. af
the payment of the wages 1% a condition on which the Federal
law fixes the duty to eollect Federal taxes.

, In regard t0 the 1i ability of sueh a eollecto“ the Circuit
,courh of A{geala in the matter of USF and G Company v. United
Federal 2d 118 at 1.0‘ 129, states as follows!

“Thereafter there remains @nly his 1iabile
iby for the tax which he has collected.
That 1s the Hax liability for which he .
alone 1g liable to the Government as for
any other taxes vihieh he may owe," -

o And in Merriak Ve Hoffman, 20; Federal 2d 365, 1 G 368
it is stateét ' ,

"But withholding taxes are iucome taxes
vwhich the employer must deduet from the

" wages of employees and for the payment of
wh ch the emplov@r is llable to the govern~
nent

. The last two above quotaticns serve to indmcate the rew  io
gponsibility for payments of withholding taxes to the gollector . -
of revenue and esta{m lish that the taxes are the liability of ’

the employer, the empleyer who pays . the aalaries. ‘

. Since the foregeiﬁg authorities aeem to establi%h the
‘reaponsibility upon the recorder as an enployer and as the .
person charged by law with the withholding of taxes from the
wiges which he pavs, the responsibility it is believed cannot :
be gonsidered to shift to the county in uhe event the withholding
was not made, or as sald in the supplemental letter, no settlew
' .mewt was made with the county into which if it had been withheld
the withheld portion could have been intermingled

In further consideration of the question of the liability K
of the county for withholding tax of deputy{recorders it is -
thought that one further Federal statute is involved here.

Title 26, Section 3661 provides &E follows:

"Whenever any person is required to collect

or withhold any internal-revenue tax from
any other person and to pay such tax over

5
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to the United States, the amount of tax so
collected or withheld shall be held to be a
special fund in trust for the United States,

The amount of sue¢h fund shall be assessed,
collected, and paid in the same manner and
subjeet to the same provisions and limitations
(including penalties) as are applicable with
respect Lo the taxes from which such fund arose,"

The c¢ounty, in accordance with the supplemental letter
received no funds whatsoever from the recorder. There could
have been no such special fund in trust for the United States.
No such funds were ever withheld.

CONGLUSION

Wit ——;

It 1s therefore the opinion of this office that in accord-
ance with the Federal Statutes, Federal Withholding Tax is
required to be withheld by a recorder of deeds of a third c¢lass
county from the salaries, fees and emoluments paid to deputy
recorders. The county is not liable for the tax in the event
he fails to withhold from the salaries of his deputies when he
has pald no funds into the county from his office.

The foregoing opinion, which I herebj approve, was prepared
by my assistant, James W. ﬁaris.

Yours very truly

JOHN M. DALTON
ATTORNEY GENERAL

JWF:A



