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STATE PURCHASING AGENT: .- Contracts for labor and materials
DIRECTOR OF PUBLIC BUILDINGS: . . involved in the construction of
' o - appurtenances to buildings which
involve engineering or mechanical
- s8kills should receive the approval
. of ‘the director of public buildings.

i

December 14, 195k

HMry Bdger O, Nelson
State ?urahaaing,&gant
Capitel Bullding ~
Jéffersen ﬁiby, Miss@uri

Dear 3ir3

Rﬁferenee is made to yaur requaat for an officlal opinion
of thig arfiee, whieh requeat reads 1n part as folxawse

fy11 you. plaaae giva
will glarify the Ju
sion ‘on orders that n % - JE
'borderline cases' so far as this division
and the office of Super: ntsnﬁ@mﬁ of ?ublia'
Euildings is eanﬁernea, B

"'*apinian tﬁat
: em.ef ﬁhis divie

“Fcr*axample, I have bsfare me two &eparb~
mental direct orders from the 3tate Federal
Soldiers! Home, one in the sum of $52,50
and calllng for the payment of 35 hours of
bricklaying for manholes for new sewerj the
other, in the sum of §96.is in payment for
use of a compressor for elght hours, drill
bitsa, steel bit, dynamite, blastlng capa
ané fuses,

"ot o & similar case. invalved the grading
of a parking lot at tha Stata San&heriun at
Hoe Vernon, # #, 7

You inguire whether eavtain atated projects and gimilar
transactions fall withln the dutlies of the state purchasing
agent or the director of public ‘bulldings, It appears that
in one instdnce certain bills for 1ab0r and matarial& vere
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aantraeted 1n eann@etion with the 1nsballatien of a sewer
line at the state Federal Soldiers' Home, and that in the
other, certaln bills for labor were contracted in connec~-
tion with the bullding of a parking lot at the State Sana-
torium at Mt, Vernon, Mimsouri, We will note briefly the
dutiegs of the atate purchasing agent and the director of
publie bulldings, so far as they are here pertinent, 8ece
tion 34,020 provides for the appointment by the Governor of
a state purchasing agent, Section 34,030 provides that the
purchasing agent shall purchase all supplles for all depart-
ments of the state and shall negotiate all leases and pur-
chase all land except for such deparbtments as derive such
authority from: th@ Gonstitution. Said section more fully
prmvidea: : :

e "The purehasiug agent shall purchase all

- supplies for all departments of the state,

- exéept es In this chapter otherwise pro-
vided, The purchasing agent shall negotiate
all leases and purchase gll lands, except
for such departments as derive their power
to acquire lands . fram thﬁ aenstitution of
tiha Etaten : : : :

Seection 3&.010 defines the terms "supplies and "con~
tractual serviees as. rollcws.rr.'. ,

"1, The term 'supplies' used in this chap=
ter shall be deemed to:mean supplies, mater-
lals, equipment, contractual services and
any and all articles or things, except as
in this chapter otherwise provided. :

"2, 1Contractual services‘ ghall includa

all belephone, telegraph, postal, electric
light and power. service& and water, towel

and soap service~ 3 -

Seetion 8,020 provides for the appointment by the Board
of Public Buildings of a director of public bulldings who shall
be qualified by training and experience to deal with eonstruc-
tion, operation, maintenance and repalr of buildings and shall
be of recognized competence in the fleld of building administration.
. Said sectlon more fully provides in part as follows:

"Phe board of publie buildings shall appoint

a director of public builldings who shall be
gqualified by training end experience to deal
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with construction, operation, malntenance
and repalr of bulldings, and shall be of
recognized conpetence 1n the fiald of build~
ing administra 10n. AR %' .

Secbion 6.070 pravidas that tha éiractcr shall serve as
advisor and consultant to all department heads in letting con-
tracts, supervising constiuction, inspection and maintenance
of buildings, etc., and further provides that no contraoct
shall be let for repairs, rehabilitation or construction of
bulldings without the approval.of the director, and that no
claim for sueh mabtters ahall be paid. witheut the appraval of
the éirectazu Seeticn .670 readA' -

"The director shall aarve &s an advisor and
consultant to all department heads in ob-
taining architectural plansg, letting con-
tracts, superviging constriuetion, purchase
~of real estate, Inspection and maintenance
of bulldings. No contraets shall be let
for-repair, rehabilitation, or construotion
of bulldings, without approval of the direc-
tor, and no claim for repaiy, construction
or rehabilitation projects under contract -
shall be accepbted for payment by the state E
‘ thhout appraval by the diﬁector; #* 43

Section 8,080 prov1des that the &irector shall promulgate
conditions and ‘procedures to be followed in the repair, mainten=-
ance,; operation, eansbructicn and administration of state build-
ings, and Section 8,080 provides that the director shall formu-
lafe and recommend a current and long range repair, oenatruc-
tion and rehabilLtatlon program.

Whlle the above~noted statutes relatln% to the duties of
the director of public buildings desl with "buildings" which
would seem. at first reading to preclude projects such as are
here under consideration, we do not belleve that the duties of
said oificer should be so limited. . In the case of Swasey V.
Shasta County, 7l P, 1031, decilded by the Supreme Court of
Galifornla, an action was brought to prohibit the ceounty super=
visor from entering inte a eontract:for the construction of an
iron fence around the grounds upon which the courthouse was
situated, The Callfornia statubtes conferred upon said super-
visor the authority to provide a ‘courthouse, jail, ‘hospital,

"and sueh other buildings ss may be necessary," The statute
above mentioned contained other. provisions relating %o the
advertisement for bids, letting of contracts, ete.,, substantially
like our law relating to the dutlies of the director of public
buildings. The contentlon was made that the supervisors had no
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authcrity to enter 1nte such a aontract, since the term "such
other buildings d1d not include feneces. In reference to the
term building, a8 usad, the court said:

Mo os o ‘There is no wellnasbablished legal
definition of the word 'building' which
abgsolutely and under all cibeumstances
either includes or excludes a 'fence,! The
question greatly depends.upon the eannection

~ in whieh the word 'bullding! 'is used, and-

‘the evident purpose of the. statute or cone
tract. in whieh it is found, -In 1 Bouvier's
Law Dioctionary (Rewle!s Edy) pe. 269, !Build- -
ing! 18 defined as followst  'An edifice
erected by art, and fixed upon or over the
gsoll, composed of stone, brick, marble, wood
or other proper substance; connected together,
and designed for use.in the.position in which
it 18 so fixed.' This 1s about as good a
general definitien of the word as can be
found . in the. books, and it undoubtedly ine
eludes, in herms, an . ordinary fepce. # e wh

Under the abova—n@ted rule, which we daem to be a correet
statemsnt of the law, we must keep in mind the duties and quali-
flications of the -director of public buildings as above noted,
Both of the projects whleh are the subject of this opinion, i.e.,
the sewer line and parking ares, aré connscted either directly
or by intended. use to & structural bullding, and is either an
integral part or an appurtenance thereto., If there were no other
factors, we would desm this sufficleént to require the approval of
a director of publie buildings, but agide from such factors we
wish to note that each of these projects lnvolves,. in our opinion,
some - eonstruction, mechanlical or engineering skills, Neting also
that under the provisions of Section 8,020 supra the director
of public buildings is required to be "qualified to deal with
construetion”, we are of the opinlon that such matters as are
here under conslderation are intended to come within the duties
and reapansibilities of the director ef public buildings.

Fuarther, and in suppcrt of such eonclusian, we again turn
to the duties of the state purchasing agent, He is required
Yo purchase all supplies, except as in this chapter otherwise
provided, The term "supplies™ is defined in 34,010, noted
supra, toc be supplies, materials, equlpment{ contractual ser-
vices, etc., The term "eontractual services" is defined as in-
cluding telephone, telegraph, postal, electric light and power
service, and water, towel, and soap service. The contracts
here under consideration invelve principally labor. Surely
such could not be deemed to be included in the terms "material,
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equipment or supplias as those terms are commonly understood,
We are further of the opinion that labor cannot fall within
the term "econtractual services™ as the term is used in the
Purchasing Agent Act, in view of the well-known eanon of
statutory construction that the expression of one thing or
class of thinge 1s the exclusion of another: Expresaie

uniue ‘est eéxclusio alterius, . Keane .v, Strodtman, 18 3.W, 24
896, The class of services included in the term "contractual
services' -would appear. to exclude contracts for labor, If

the term "contractual services" was. given a broader maaning
than that stated, it would inelude services {labor) to be
performed under a contract for the comstruction of an office
building, which clearly falls within the dutias of the direotor
of’ public buildlngs. : : . Y.

CONGLUSION

Therefore, it 1s the opinion of thls office that contracts
for labor and materials in connectlion with the construction of
a sewer llne at the state Federal S8oldiers' Home, and contracts
for labor in conneetlon with the grading of parking lot .at the
State Sanatorium should receive the approval of the diréector
of public bulldings, since both projects constitute appurtenances
to buildings and involve to soie. degree enginsering or mechani-
cal skills pecullarly within the knowladga of said airector.

The foregeing opinion, whiah I hereby approve, was pre~~
pared by my asaistant Donal Dy @uffey. .

- Yours very truly,

John M. Lalton
Attorney General
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