BARBERSHOPS: ) The St. Joseph common councll has no
o ) power to enact an ordinance prohibiting

CLOSING WEEKDAY: ) the opening of barbershops on a weekday
' (i.e., a day other than Sunday).

February 27, 1954

Hony Wme Orr Sewyers
Senator, 3l4th District
Ponnell Court

8ts Joseph, Nissouri,yl‘

Dear Sirt

We render herewith ocur opinicn based upon your request
of February 15, 1954, which request reads in part as follows:

"The St Joseph Local Unlon of the barbers
in this vicinity AP, of Li; would like a-
law regulating barber shops whereby barber
shops would be prohiblited from opening for
business on Mondays or some other week daye
Of course.there is élready & law which :
prohibits them from opening for buainess,en
Sunday. & o4

"The St, Jesa?h barbers feel that they are

entitled to such a law, which in a sense [

would lepalize a five<day week in the operas
. btion of barb&r shopsg % 4 %

"My question is thisi Would it be legally
possible under the Missouri Constitution

ond Statutes for the common councilof thae
Clty of 8t: Joseph to pass an ordinance
prohibliting berber shops from rémaining

open on Mondays or any week dey? - I have
searched diligently and have not found |
such authority,; but I can be mistekeh; .

and I need your epinion in the matter. = # «"

We conclude that: . it is not within the power of ths commuon
“council of the City of St. Joseph to enact an ordinance pro=
hibiting barber shops from remalning open on Monday or another
wenk day. Our reascning follows:
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It is a well-known principle of law that a municipality
has and can exercisge only such powers as are conferred by
express or implied provisions of law, thelr charters belng
a grant and not a limitation of power, subject to strictest
construction with doubtful powers resolved agalinst the clity.
The City of Springfield v, Clouse, 206 3.W. (2d) 539, 356
Mo. 1239, St, Joseph is a city of the first class,

Let us look then at the statutes concerning a oclby of
the first class for a grant of authority for such an ordinance
a8 that proposed,

Sectlon 71.750, RSMo 1949, cited 1In your letter, reads
thus: v

"The Legislative bodies for all
incorporated cities # % % are
hereby empowered to pass 3 % &
ordinances to regulate the hours of
closing of barbershops, % % "

This provision, we belleve, does not give the necessary
authority. It contemplates that the barbershop will open on
the buginess day, and gives authority only to prescribe the
hour of closing.,

If the municipality has such power, it must be found in
Subgsction XVII of Section 73.110, RS8He 1949, granting the
mayor and common couneil the power "to license, tax and
regulate # % # barber shops #* % *"; or in Subsection LVI
thereof, which reads, In part, as follows:

"Ihe mayor and common council of

cities of the first class are hereby
empowered end authorized to pass all
needful ordinances for preserving
order, securing property and per-

sons from violence, danger or destruc-
tion, protecting public and prlvate
property, and for promoting the general
interest and insuring the good pgovern-
ment of such cityy % % #,"

We tale the "general interest" used in the last above
quoted to be synonomous with the "general welfare", and to
confer upon the city the usual police power to enact ordi-
nances to promote the health, morals, and general well-being
of the community. '

We believe, however, that the police power of the city
will not permit it to enact the proposed ordinance,
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In pursuance of such power, it has been held that 1t is
within the cltyts police power to prohibit the sale of bhakery
products by bakers and bakershop keepers after 9100 A.M, on
Sunday, The theory was not that Sunday was a special day which
the eity council could require to be kept holy, bubt that one
day of rest and quiet during the week was conducive to the
health and welfare of the community, Komen v. City of 8t,Louls,
289 sw 838, 316 Mo, 9, Indeed, such ordinances and statutes
have generally been held valid, and on the same theory., See
Anno. 20 A.L.R,, lllu, Gonstitutionality of statute regulating
barbers,

The argumerit can be made that the legialativerauthoritv
may find that two days of rest would be more conducive to the
public health, and that this would justify suoh an ordinsnce.
But we think that does not follow.

Since time ilmmemorial, it has been considered that man's
health and well-being required that he spend one day in seven
in rest and relexation, In all Christendom the first day of
the week 1s observed as that day -~ by both Christians and
non=Christians -~ exdéept by those who observe instead the
seventh day. There 18, therefore, sound reasons for according
the first day of the week special legislative treatment,

But it is not widely held that two days respite from
labor is required for man's health, We think that the relation-
ship betwéen man's heslth (which is a valid concern of the
poll¢e power) and the proposed ordinance 1s too remote to
sutherlze the enactment. In State ex rel. Newman v. Laremie,
40 Wyo, T, 275 P, 106, the Court struck down e municipal
ordinance regulating opening eand closing hours of barbershops,
saying:

" % % % And while the courts repeatedly
have said they should not decide as to the
expediency of a measure, it hag come to

.be settled by the high court whose decisions
establlish the rules limiting the exercise of
police power that a court should .mnd does
determine whether; in its judgment, the

law has a real or substantial relation to
objects and purposes recognized as leglti-
mate « « « The claim that the restriction
in the law bears a reasonable relation to

a public interest must not rest on mere
conjecture, but must be supported by
something of substance . . . . Unless the
closing regulation in qguestion in the
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case at bar bears a real and substantial
relation to the purpose of protecting the
publie from the spread of disesse, it stands
on the same footing as any similar restrice
tion on the right of a citizen to engage in
a harmless end useful occupation,”

We think that redsoning is applicable here,
We could go further, If the council ecould decree that
barbershops be closed on a given day other than Sundey, why .

not two days? Or three? We think it was not the legislative
intentlion to invest 1t with that power,, ' ‘

- CONCLUBION

So—

It is the opinion of this office that the St. Joseph
common council has no power to enact an ordinance prohibiting
the opening of barberhsops on a weekday (i.e., a day other
than Sunday). '

The foregoing opinion, which I hereby approve, was
prepared by my Assistant, Mr, Don Kennedy,

Yours very truly

JOHN M. DALTON
ATTORNEY GENERAL

JMD:A



