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. ?'ESERVE MILITARY. FORCE: 
;SKELETAL BASIS: 

The State of Missouri may organize and main­
tain and pay the expenses of such maintenance 
of a cadre reserve military force without 'the 
consent of Congress or authorization by the 
Federal Government. 

Fl LED May 201 1954 

/ 
Honor-.b1e A~ &. $Mt>P~i 
Adjt:t'httnt . GCll-n&t-Al ot Mlas•ur1 
ate.t$ ·ott,c• su.tldtns 
Jefter~aon·-· ct tr, .· tu.~ao\li.'Jt 
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f Dear Oen•~-•1 eneppal'4• 1 

fhle;t.ld,.ll. be. ;he ~pl.n!~n rou. _re~••ii•d by- lett~l' h'om thta. 
ot.f1ct UltttkS Wh81f:h&.J:~ th(t St~t.-, o:r M1ts11out1 mt!lJ ors•nt=• and matn• 
tetn.fl.relerve M1lft~?i)~Oe on •-~~~_'basis_without tn. oonsfnt 
ot .. (.;ong,&aa . ~<l• wl}.&ther- . tbe ·&tate mep- ~Hl~P members .<>.f e:u.Qh ea4t'$ 
m.1l1b&17 ors•ntaat~(l.,.• _Yov .lotte~ q~'a.t~& 11lto~at~~ :.a~t~~~ 
1nc1ud.tns rttttsne• ·t<:t·.th• _rational;. ij•~m•. A.ot.· Se.ett~n. 10 ot 
Art1:olA __ : ___ I o_t th_e a~:n•_ti·t.ut.!on_·_-.ot .. tM•J:_·-~-·-·· __ :t.,._.l __ .. _.-···sta_. tea, a ~l•t_ •_t. e. __ te .. 
m$nt ot tb6· orgutit.tloti. $.1ld mainten,., . ·o _t;t a llo• Gu.~4 -.tn th• 
F_it-_s_·_t ___ v_._.o~' __ ·_l4 __ w __ .$.l'1 •_-__ 

1
•.8 __ ,_._.•_ t __ • __ ---~_ .. _-__ ·_·_· ._· ·dtU-_iil __ •m._'_· •. ·_-.·_t.•b• __ · -• __ x_ ._·'. s_ t.Je. nee or_._._tue __ · .. _._· ___ li_;•_·_·:ta_.••_-.n 

:mm.e~::~' bu.t whi-~> b.owewr, waa ~-~-"~~teQted1 :,a· atJ).tt~U~4'Ji\t 
out·. . · · •- ·_ -_ the PutPCUae tor which. such i<J.,~& to~ee would bl.) o~~Eud.~ed 
and m:a!ntatned, . tb;e re1at1onshJ.p. ,.t fQ~:t+ 19~~· t-o the Ne.~~-••1. 
Gua~d 1t'1 at&.te itli~~•nc>r flS:US:t '~,~ t•·~~~J:lstbiltty or u.na•rtiald.ng 
a m111tfll7 m!s•~~-- qn be halt or thiel ?J~-~~~' When and a.tu:r other 
duly authwiaed ~.UtSJl'y- ~g$.n1za.t1•~ ···ax>') tnduoted tn,to~_ Fel!•·~lll. 
set"Vioe • _ f.Uld to a():t $n oaee of ~~~;:~r whe-n there ia . no othe~ 
av~!lable J1l111t~t· 'Prs~zabioll nt,, ·. __ . ~h$ state to p~t'to• _Si.U,b 
servtoee • . We de$$ l.t ~cessfl.l7 t<:t!J quote sueh parts ot :fQ~ 
letter. here., IOWtV$~. &;IU.Oh r•t'el?OJ:l,O,J( •4 _l;lUggestlonJ wil.l. ee· 
oo11sldeMd in. tht.!;p~p~Atton Qf t~-·;,~pl~1tm •. Wnat_pll~t bt yo~ 
lette~~. req,u.ersting 1the .. opini~. and 1.~n111~J;Jn.g thtt ... s.ub~'et to· be 
eonsi4e~•d, ;rea-d$ ·.·as fQ.l1ows-# ~ 

"l. . YollJ' 9Pt1l';l,.:<Jp. 1$ requ~(~te4 Q$ to wheth•r 
tho ~tat(f. 41': }t~$,.~q~l Itl~Y t~l'$$.nl,.,• fmd 1naint<itn 
a Res·l!)rv•· M~:l.t t*~Y' Fore~ <*n -~ e:~~:re b-.e1s "td.:thOU;.t 
the c;onf!•nt ct Congress Qi,t au.tlit~~isation of the 
F$4$rr;l.l ~overnment and p•t an4 ~quip the lll$lil'be):S 
<Jf such a skeletal mtlit~y org~tzation." 



Hon.,. A. D.. Sheppard 

Your letter cites as statu,tory auth?rity 1n this state tor the 
organization and maintenance ot a reserve military fOt'.,e Section 
41~ 760, (Laws Mo. 19'1' p. 6!)4) 19.$) ou. Supp., P• 42. Said Section 
41•760 reads as tollowat . . · 

"When the organtzed m.1li.tia1 including the national 
guard and a:Lr national guard are absent r:rom the 
state in federal service, or when tor any :teason 
the strength ot the 8$1118 is not adequate to·:rurntsh 
a: fol"ee sufficient to execute·the laws, suppress 
tnsurreot:tons,.repe~ 1nvaeion1 .au.ipresa lawlessness 
an4 provide. ••~seney ·rel1flt to d stressed· areas 
·~ the eV'ent or :~utri}hq,uake, tlood., tornadC>I' or ·. · 
other actual· or. threatened enemy attack or pu.b11o 
catastrophe •reatirig conditions &t distres~ or 
he:~ard to public heal.~h and satety beyond t,h~ oa­
pacll. ty ot local or estab.lished. agencies, tf}.e 
governor shall have the power j when author~z•d 
bJ.the fed.&rd... government, to organize. fro*· the 
unorganiaed Ird.11t1a or Missouri, a reservehn111tary 
toroe f'O'r 4Ut7 llfi.thin or without the state~ ''SUCh 
toree·shal.l.co~slst ot such orgcmtzed.troops, 
arud.liar:y tl'oops, st:B.!'t ·. eorpa and departme*ts as 
he may·deelli nE:u)esse,ry. He shall prescribe:! the 
strength· and composition ot the various un~tll of 
the same, ··and the qualifications ot its mel)lbera.;.} 
The governot- shall have the power to grant~ di$~' · 
charges theretrom. tor any reason deemed by} h1IiJ.. 

· suf'tioient.Jt i 
~ 

Section 4lo 760 1· supra., is p(1lsitive and clear in~ providing that 
when the emergencies or de.ngeu:•s,i.''or any of them, not-~ in the said 
section, are. threatened, or· e:d.$t within this .state1'i the GOl ernor 
shall have the powel'i' when authorized by the Federal ¢4-overnment, to 
organize from the unorgani~ed ~litia ot Missouri a reser~e military 
force tor duty within or wi tbout this state~' It ia ~de equally 
clear end plain in your· letter requesting an opinion;. that it is 
not the purpose he:re to. organize$. mil.itary force asjir tor service· 
or action at this t•• but to organize end maintain~ a force on a. 
cadre or skeletal basis before the National Guard ha~ been inducted 
into federal service end be.tore state military foroell have been 
organized, which cadre could be qU.ickly expanded with Federal 
authority into an effective force.~ We find. nothing $.n said Section 
41.670 or elsewhere in state or f~deral statutes prohibiting the 
organization and maintenance of sueh a· cadre mili tart force. Your 
letter refers us to Section 10 of Article I or the F$deral Constitution 
which denies the states certain powers. In the thir~ paragraph or 
said Section 10 it is provided that "no state shall,lwithout the 
consent of Congress * n *keep troops * * {loin time orl peace." 



We believe the organization, maintenance and equipment of a 
cadre· of a ~eserve ·militaJ*y force. by the Governo~ of this state 
wou141 1n no sense, ~ou:nt to keeping "tJ:Ooops" within the state in time 
or .. peaoe 11lthout tho consent or· Oon~as~ so as to be a· violation o£ 
said Section 3.01 Arttele I., of tb;e Federal Oons.ti tution. 

The kOept.ng ·of •·tvoops,. by the state implies that they· S.l"e 
presently activ-e, o~ potent:tal.17· activ,& in military set-vice. The 
term "troops* ts defined in 64 o.J., page 1.31.3 .• thuat 

'-In a ld.Utary sen$e 1 t t is llltiid that the 
wo~ h~a an esta.bUsh&d. meaning, as the.·· des iS• 
nation._of' a_bod7t or m.usteJ">·ot. sol.cliersJ an 
..,_..., •. soldieft eo;tlect·lvelr:. .. ~he te~iis one 
that· OOnVEi7$.to. the. ~a, the· !clea ~>t an ~4 
bod:r ot sol.diere, whose sole oeeul>ation is war 
w se~v.t.e&, at'U.lwertn.g to the regular e:rm:;r, 
t'llth.e:Ugh t t has been · said that the term is not 
eontine(l tfl land forc•s b-~t • .,_,. include pt.en 
-and officers tn every bl'artch. 8 

'The Sup~ceme O¢t:W't o~ the· United State.s in United States v. 
Union l'ac •. R•R• Co. 249 tr.s. J541 l.o. J56• d&.fined "~roops" as 
.follows:l · · · 

ttXn 1850 the word. 'tro.~p$ t had (and it has · ever 
s!Me. had) an _eate.bl1sh&4 •anins:-namely, · 
taoldletts oolleetively'.,.,.a bOdy of soldiers. t 
* * *ff . 

The q\1.~stion of whether a state mil.:tt!a constituted *'tx-oops" 
within th& meaning Q:f aect«.on 10 · ot Al't:t.ele I of the Federal 
Oonstitru.tion probib1t;tng the sttttes trom keeping "troops" in time 
of peace• wa.a·before the Suprem<il Oourt of the State of. Illinois 
in Pete~.· J. Dunne v. 'fhe People of the State of UUnois, 94 Ill. 
Rep. 120-. The Supreme Oourt of that state held that the 1tdlitia 
waa ttot. to b$ eonside:raed "troops'* within the meaning. ot the wc»"d 
"troopatt as contained in said St;u,t:ton 10 .·or· said· Art1ele l of the 
Federal oon~;ttitution. The court so holding, l •. <h, 13~, sa;tdt 

"it- off- ~~Such an organi.~ation, no matter by what 
name it may be designated, comes within no 
de.tinition of •troops,• as thflt wo~d i.s used 
in the constitution. the wo~d t!J1roop~:l't cQnveyt~ 
to the mind the idea. ot an a.rmed bQdy of sold1e~s • 
whose sole occupation is war o~ service, answe~in.g 
to the :regular army. The organizfition or the 
aotive militia or the State bears no likeness 
to such a body of men. It is simply a domestic 
i'oree as distinguished from regu.lax- •troops,• 
and is only liable to·be called into service 



when the exis~~ptes ot the State make it 
·necessary. '* :n;: -~~tt 

We be.lieve it is ·ole~ that under the terms of' Se()t;i.ort 10 of 
~t!cle I o:f the Cons~itution ot the United States, and se·eti:on 
41.760, (LaW$ !4o. 1951, ps.tg'Ai .~P4) 19.$3 Cum.. Supp. • page 42·t R$Mo. 
1949'1 · ~ht~ organizati()n a:n~~i:t~~~.l;l,tenance ot ·a· reserve ~:Utat'y toree 
by t,h& · Jre)."'no~ of this }S~~JI~;.<:~P: ·a· ea:ctre 'basis is not pr:~bited 
by t~ .. l or f;ltate laW's' ~::::~~s not t>equ.ire the consen~:'t:Q:t' 
:Oen~ess ~d does not, 1n·}~:liitl<Z 1()Pinion or this o.ffic$ 1 ·v1(»1at$. the 
·provbd.ons o.f the FEu1e:ra1i; .. Q'o)l.s~itut1on which provide that ::a state 
shalt not keep t~oops ·in ~$~ ()t peaee without the o.onsentv of 
O~ll{SrEn~s • · • · . . . Ifi;!i .',,;·:::·>'? . . ·. . · . . ·.·.· 

. !rhe organization art4D:m~!:iitBnance of a cadre military- \reserve 
f'oroe as proposeQ. he~e! ae~bl'dtng. to statements in.your letter 
requesting an opinion .s S,o 't·nnt it may be quickly exps:nded, with 
i"ede:val authorit1, into an. E):t:·.teotive force. The need. tot> e. state 
military rese:l"Ve f'ol'ce. n1ay. :.arise if and when the state National 
Guard may be induet.ed into Federal Service, and 1n the a.bs~nee ot 
such a cadre force the st(lte would t!nd itseli' without an organized 
milit~y.rese~ve toree •. l:t is apparent that the ol'ge.n!nation and 
maintenance of sueh a eadt"e military force would not constitute the 
keeping of "troops1t in the state without the consent o£ Congress 
wi~hin the meaning of the Oonstitutional provision here noted and 
discussed. · 

CONOJ4USION 

It is, therefore, considering the premises, the opinion of ·chis 
offioe that the State of Missouri may organize and m.allitEl.in a 
reserve rnilitary f'orce on a. cadre basis without the consent of 
Congl"ess or authorization 9f the Federal Government, an9, pay and 
equip the members o:r such .$keleta.l military organization. 

This opinion, tvhieh I hereby approve, ~~as written by my 
assistant, Mr. George w. 0l"Owley. 

GWC:mw 

Yours very truly, 

JOHN !1. DALTON 
Attorney General 


