PAYATION: - Steamboat engaged in interstate commerce and owne
STEAMBOATS: - by Delaware company is not subject to ad valorem
" taxes in Missouri.

B e July 21, 1954

[LED

- -Honorable Raymond H. Vogel
- ‘Prosecuting Attorney

- Qape Girardeau County
‘Parmers & Merchants Hank Building
Bape Girardeay, Misaouri

Dear Sir:

o h}&eﬁeten&é-is'made to your request for an official opinion
-~ of this department reading as follows:

"I hereby request your official opinion
‘on the matter set out in the following

yaragrapha*__

vA motor vesgsel, the Stanton K, Smith, is
owned by the Missouri-Illinois Barge Line
Sompany, a Delawars corporation. Fifty
pexr ¢ent of the stock of this corperation
is owned by persons who reside in Cape
Girardsau and fifty per cent is owned by
persons who reside in Illinois. It ap-
pears that the State of Delaware has not
asgeseed any tax against this property,
The assessor of Cape Girardeau County has
assessed personal property taxes against
the property. The property is used to -
tranaport goods along the.Miaaissifpi'
RBiver and its tributaries and the intra-
coastal canal, Apparently, the property
does not stay within Cape Girardesu County
for very long periods of time., At present
there is no repair dock in Cape Girardeau
County for this property, although it is
gxpected that one will be bullt Iin the
fubture and repairs will be made in Cape
Girardeau County.
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-“May ‘the aasassar af Gap_ ardeaa Gounby
agsess personal property tax against motor
Vessela and barges of a foreign. eorpora-. .
tion, which boate and bargee are sometimes
1ocated within Cape Girardeau Jounty but
are almost eonbinually operating in inter
state commerce? Would it make any dlfferw
ence if the veesele are manned; eeérviced
and repairad in fape. Qirardeau Gounty?"

Sbeamboats and other, vessels used in navigating the Wﬁtergﬁ'"”'

'bf this ebtate have been classified specially for the purposs of

taxation under ths provisione of Chapter 154, RSﬁb 1949,

pertinent atatutea re&d as. followa:
154. mm | |

"1, Steamhaats and ‘other boaba and veseels
used in navigating the waters of this etate,
and all ehares, stocks and interest therein,
aré hereby dsaiared a special class of prope
erty for the asseesment and collection of
tax@s .

"2, All taxee on such property shall be
ageessed and collected in the county or city

in which the owner or owners of said property

may reside at the time of assesement.
154. 026‘_

"L, Upon due return being made to the as-
gessor of the proper county or city by the -
owner of any steamboat or otheér water eraft,
upon demand therefor the agseeedr chall
issue a certificate for suoh boat setting
forth the fact of the return, with ths nanme
of the owner and that of the boat and also
the residence of the owner and the date af
the return, stating the same to have bsen
done in acoerdance with this ohapter. The
certificate shall be taken and held to be
conclusive evidence, of the statements and
factg therein made and reoited, by all
courts and officers in this state.

D
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w2, 8ueh cartificate shall be framed and
hutig up in the ¢abin of the haat in a.
;censpicnaua place." _:.zu .

; Inaam&eh a8 yaur letber of iaquiry disoloses thaﬁ the
_eteamboat under consideration is owned by a dorporation, your
-attention le further directed to. Sﬁebien 137 @95, RSM@ 1949,
which raada as. fellawn* B

"All tangihle perean&l prap&rty af hueiness
and manufacturing corporatisns shall be .
taxable in the county in which such property

. may be gituated on the first day of Januvary

. of the ysar for which such taxes may be as-
géaped, and every: ‘business or -manufacturing
corporation having or owing tangible geraonal
property on the first day of January in each
year, which shall, en said date, be situated
in any othey ceunty than the one in which
sald ¢orporation is located, shall make re-
turn’ theresf to' the assesgor of such county.
¢r township where situated, in the same man-
ner ag other tangible parsenal preper%y is
-requirad by law to be returned.™

. In an early case ‘entitled City of Bt, Leuia v, Wi
Ferry Company, reperted 4O Mo. 5817 (erroneously cited 5 0 in
Mo, Dig.}, the court had under consideration the validity of
& tax impoaad under a gity ordinance upen & farryubeaﬁ operat-
ing between Illincls and Miseouri. :

In upholding the v&lidity of the tax the eourt made the
following speeifieaﬁions:

#The faots stated show that the aiﬁy of
8t, Louis wae the domicil and home port
of these ferry boats; that the owner,
theough a eorporation ereated in another
State, had a princlpal office and place of
businass in this c¢ity, and was a reeident
here within the meaning of our law; that
the chief officere of the company resided
here, and were the acting managers for the
owner, and that the boats plied from and
to their home port, and wers subject to
the immediste control of the officers and
agents residing here. That the boats,

“3m
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when not in use, were laid up on the Hppo-
aite shore, ‘or that the harbor regulations
did not permit them to lie at the ¢ity
wharf longer at a time than was neceesary
for recelving and disahargi Cfreight and.
pagsengers, or that ths aawpany aleo had an
offige and place of businses in Illinoie,
or that two-thirds of the stook was owned
in this eity and in other States than Illin.
ois, are all immaterial oirgumstances, The -
property e’ ‘not assessed to the stoekholdsrs,
but’ to the corporation by name. It makes no
difference where the shareholders: raaideﬁu_
Gusen vy Arhaud, 9 Adolph & Ellis, 806; aAng.
Corp. Sec. 109, The cerporation is taxed
as owner, and in respect of the boats as
specific personal chattels, &nd not at all
in respeet of ths stock or income. The
pergsonal gr@perﬁ ¥ of the company which is
permanently located, or aectually situsted
in Illinois; is no doubt taxable there only,
bt these registsered boats must. he helﬁ to
be taxable here only. * LA _

' However, in & subsequent ﬁuit involving taxsg of the same
nature which ultimately reached the Supreme Court of the United
States and ie reported as City of St. Louls v. Wiggins Ferry
Company,; 78 U.8. 423, 11 Wall. 20 Lawyer'e Edition 192, the
action of the Cireuit Court of the United States for ths Dis~
trict of Missouri in holding the subsequent taxss invalid, was
affirmed, The ¢ése was decided upon & factual issue in that
the lower court had determined ae a matter of fact that at no
time was the ferry boat involved "within the City of St. Louis"
as would have been negegsary to confer jurisdietion upen that
municipality to imposse a tax thereon, In disposing of the case
and referring to the factual determination made by the lgwer
eourt the Supreme Gourt sald:

¥ % % % The court found that the boate,
*when not in actual use, were laid up by
the I1linois shore, and wers forbiddsn,

by & genieral ordinance of the city of St,
Louis regulating ferriee and ferpry-hoats,
to remain at the St. Loule wharf or ldand-
ing longer than ter minutes at & time.!

A tax was paid upon the boats in Illinois.
Their relation to the c¢ity was merely that

o
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of conbact there, ae one of the termini
of thelr transit across the river in the
“progegution of their business. The time
of suoh vontact was limited by the city
ordinance. Ten minutes was the maximum
of the étay tbey were permitted to make
da% any o¢re time, 'The owner wae in the eye
of the law a ¢itizen of that state, and
from the inherent law of its nature couwld
not emigrate or become a eitigen éleewhere.
48 the buats were laid up on the Illinois
shore when net in use, and the pilots and
engineérs who ran them lived there, that
lopality, undsr the circumetances, must be .
taken to be their Home port. They did not
go abide within ths city ae to become in~
corpoerated with and form part of its per-
sonal“prapartga Hays v, Pacific 5. 8. Be.,
17 How. 699, 15 L, ed. 255 New Albany V.
eskin, 3 Ind. 481. -Hence thay were'geyand
the Jurisdiction of the'authoritiee by =
which the taxsy were aesessed, and the
validity of tge"taxgg e%?natébe §31§tained.
Re ‘00, Vo dackson, 7 Wall, 202 . ed,
Eé;gg'* #%  (Emphasis theirs.)

- "There are two later cases of the Unlted States Supreme
Court which bear upon the problem you have prgssnted. In Ott
v. Migsigsippi Valley Barge Line Company, et al., reported
336“Uniﬁed“8taﬁes“Ié?;”ég“sup?ema‘aourt'ﬁ32, that court had
- under congidération the validity of a tax imposed by the State
of Louleiana, The property owners were foreign corporations
of that state and were engaged in interstate commerce up and .
down the Mississippl and Ohlo Rivers., 'No taxes wsre impossad
ipon the physical agsets of the corporations in the states of
their incorporation, ' B

" The Supreme Court applied the rule that vesgels sngaged
in interstate commerce dre normally taxable eoclely at the domi-
cile of the owner exocept in instancee in which such property
acquired an actual situs eleswhere. The Wiggins Ferry Company
caee, cited suprd, wae referred to- in the course of the opinion
ae enuncidting this rule. However, the validity of the Louisi~
ana tax was sustained upon a Tinding that under the facts a
taxable situs had been acquired within the State of Louielana,
However, the Supreme Court further declared that even in those
circumstancee a reaeonable apportionment must of necessity be

w5
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made by the taxing authority in order that neither the Due Pro-
eess'e{au$ETnnr"thé“&b&mef@é:dlauée of the Federal Conatitution
might be impinged upon, ~Thé dscision turned to a great extent
.apon. the assurance of the Attorney General of the State of

“Loulsians that the tax gought to 'be sustained in fact was only
an average portien of "the property of the foreign corporation
permanently within the State of Louisiana throughout the taxing
year, R o

' Subeequéntly; the same court degided Standard Qil Cempany
v. Peck, which 18 reported 342 U.S. 382, 72 Supreme Court 309,
oThere under consideration wae the applicability of the Ohio
taxing statutes. to the property of a domestic cerperation of &

- that state consisting of transportation barges, etc., which im ~

‘fact did not oome within the State of Ohlo but wers comtinuously
used in the watersg of foreign statee., The State of Ohio again,
upon language found in the Wiggins Ferdy oase c¢ited supra, urged
its power to Htax the wholé of the oorporation preperty, The
court deolared, howsver, that the rationale of the edarlier cases
had been revoked in Ott v. Miseissippi Barge Line Company, citsd
and dieoussged herein supra. The State of Ohio further urged -
that the faots in the case then under disoussion did rnot disclose
that any spscifioally defined portion of the domioiliary corpus
had acquired a taxable situs elsewhere. The Supreme Court held

"' that inasmuch as property so used was suscepbible of being sub-

jected to the taxing power of other jurisdictions wherein a
taxable situs might bBe acquired, the State of Chio ecould not tax
thé entire property of the corporation. - The court used the fol~
lowing language: - o

" % % % No one vessel may have been con-

tinuocusly in another state during the tax-

able year. But we do know that most, if

not all, of them were operating in other

waters and therefore under Ott v. Missig-

sippl Barge Limne Co,., supra, oould be taxed

by the several states on an apportionment

bagis., The rule which permits taxation by

two or miore states on an apportionment

basis precludes taxation of all of ' the

property by the state of the domicile. See

bnion Refrigevrator Transit Co. v. Commen~

wealth of Kentucky, 199 U.S. 194, 26 8., Ct.

36, 50 L. Bd., 150. Othsrwige there would

be multiple taxation of interstate opera-

tions and the tax would have no relation to

the opportunities, benefite, or protection

which the taxing state gives those opera-

tions.”

o



b

Honorable Raymond H. Vogel

 We have axamined ‘Lhe atatutery 1aw of the State of Mis-
souri and have given ‘due regnrd to the facts relating to the
operation of the ‘steambogt as set forth. in your letter of
- Anquiry, We believe that neither the State of Missouri nor
any .of its eubdivisions have the power to impoee ad valorem
tax, upon the veesel mentiened in your letter of inquiry for
o the fallowing reagonat - . '

fl) The operaticns of the vassel are not such ag to indin
- cate that a taxable aitus has beﬁn acquirad within the State of
/ Missouri; and, lJ. Lo _ _ '

”-_ (2} Thaﬁ even asauming that suoh a tax&ble situs has
been aaquired, no bsgis for the ratable apportionment of the
valuation of such vessel has been establiehed under Miseouri
statutes 80 as t¢ avold the inhibitions of the Due Procgese and
Commerce claveas of the Federal Constitution,

6ONGLUSIGH

" In the pramisas we are of the opinion that a vesael engaged
in interstate commerce and owned by a foreign corporation may
net be subject to ad valorem taxation by the State of Missouri
or any of ita aubdivimiona.

" The foregoing opinion, which I heraby approve, was prepared
by my aesistant, Will F. Berry, Jr.

Very truly yours,

John M. Balton
Attorney General
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