
AGRICULTURE: House Bill 257 enacted by the 68th General Assembly 
ICE. CREAIVJ:: relating to the manufacture and sale of ice cream 

and related frozen products as defined therein does 
not relate to the manufacture and sale of other 
products not defined in said Act. 

September 29, 1955 

Jlouora .. lt ~. c. ~~enttr 
(Jomnd.tslo~l', .. · hP~.ttt ot Agrtoultnall'e 
lett•raoa ·ttflt j; Mt••o•t 
DGU $1rt 

bfel'enot. is -~ to vour· request to., u o1't1eial. opinion ot 
thle ottlce, lfld.oh NCIUCU.Iu t-tade as toUowat 

·~~ · OWl' ··tt•m;pt to tnte~treb ltotta.e 8111 lfG. 
a;1. • p:.oblem. ~~ «risen 1n tfbioh ,-ov 
opttlton ta ~atlr needed. 

· 
11hl)tltZ. 194.$J~ states as .to-11owlt •FoX'· 
tU ··»"®P•tt ot tibia •Act the. p~ottucte within . 
ittr p~v!.&w .E\rfl utin&d. as !o1l;ows, and each 
4$!'1Jl.tti~n ls ••• tt-ru\1$d ·to. exclu.:t· .substances 
not 1$idttone4 ln tn.. dettnitlon $ltd in eaCh 
11'UJtt.not ~17 ·that th$ protluot !a el.ea.tt aw1 
-~.· , 

~ 

«:fbe above tlt$ntl~ned s&o'bion oontinuts with 
a. Mfimtlon o:t ioe or&$1!1 et•t~. •1ibat the 
oonttnt .~ 'ttdlk tat and~ ·iiota1.m11k solids are 
not , l.~-- ., t~#.- .. lQ~., ~ . ao7), ri:t~~(j¢t,iv~1y. • l'h& 
eeotioti oQJ;d~tnuel ·with -. .~(t&tlu1tion Cit iee 
mt:l.k t1t4tl.~g, •that tt .e.ot.1te.l.na not :tess than 
2% 'Put not lfiore than· :; .,S% or milk fat. • Ice 
milk in the semtt~ozen state as drawn <Urect 
tro:m. the cont:1nuous f~eaze:v to;r ;res.ale Q$ such 
oonta!ns. not .las$ thfU1 .3 ,;$% but not more than 
6% m1lk fat. ·Fr~zen malted m.11k contains not 
leas th,an 6~· bt weight ot milk fat and not less 
than 3% bf weight or malted milk. 



Hono:vable L.. c. Garpenter 

"How the question ar1sea• doe a tlU.a nelf' . 
taw exel"oi·se e:rq- jutsdiCJti<~>n ·over a tt-osen 
product with .-. ·Udlk; tat · conte,tl.t )?~i~ trQm 
3•$% to 1Q~ g~()vidJdt ·it J.e n¢t tailed ei~er 
1C$ -oream o:r to• .milk? · · · · 

. .. : ' . . . ' . .. 
,( , r • 

«.Again, does. th$s. ~:W :~aw e~;t-el.s$ ~- . 3tUt1.S~ 
diction QVe:r-a l:l~.mi.f.:)jf~&n prt)duei$. a()n~ainirm 
nt> liialted mi~k tA4 wttl;. a milk t~t ool\t;ttni; . 
~«Ul.Sl~ t'rQm · (;,~ to. :+O~' . . . . , · . ·. · .. 

. . . . . . 'i . ' ~.. .• . ' . 

. ~n~~-~~ ·thi$.· t,ttw .. ~ tl.ttsat· ~· aan~._etiwtns 
.~4/o!r. ,J;J$ll..tq .¢.'· .. p~~uote t.alUns. illlt9 ·t~ · 

· e.hO.v• eateg(Jr!elf. · · ·. · . · . · . · 
11~o ·be !nOr$ apeci.f'tQ, ·an esta'bitsl':uruitnt_ t:reezea 
AAd $ells _f'. 'rod,uet that ~ntom• f.n atl· ~aspeets 
teO the dJ)f:t,nittrsn an4 standa)jd~ of .iden;tttr· tol' 
ic$ · milk, e·xot:P1;1 th$.t · it eontat~s 7~, mtlk .tat • 
®lis pl'odu.~:rt 18 J1ettl\er ·eold;; adv~rtteed or .l.beled 
a~r i9e cream or· tee til$.lk .. " · · 

' • I • l, ' ' , .. ,J, , ,,, 

S&q~~on l96.85o velating ·tcf t~e.' appl~~-~~itiry t>t. Roue lJUl 
-~ ~nt;Qted by the 6~th Ge.ll$):taJ. Asse.mbl7 p!~()vides as follws i . . .. . .. ··- . ' .. - . ,. ~· ' ... ' ' ,..: ~ ... , . . ;. .. .. 

~b ;p~c»vt$iona :ot .t~B.·A~t $hl\l;1.:·-..PP17 ~to .. 
all ·toe ~:ream.· iltd ·)?eterted • f~o~en i.'.Qed J;tXloduots 
de fill$ d. i.ri ·s~•~ton. ·196 ~~8i!h an4. the purpose · 
~t thia :Ao1i is cl~41_.d . teo be j~o ••oure th$ . 
whole t1Qm.Eu~e$~ anf$. P'Ur1tr q:t such products ·. · . 
a.nd to ·prevent· Q~~~on.1 fraud M.d _d.ecept:l.en · 

. ill eon.neetton w11U\ th$J.r .manutact.u.re ed. sale 
t111d t() ll'1a~ unla~ ~e mt•hrarutt.~ · M.d 
~~ult•r.attcn ~t_. $~~~ J)rodttets~ .. · :tfotldng in 
this aet shall Qj:;~~~nstru.rHi t•~- apptv. tb . · 
tU11 . prod.Uei; of f"-*~# .deesert u·j_~ $k:l.fl1 
lllilk or skilU ~lk PQW'~&r Wh$.11. <t0ntb1ned with 

. 'V$get~b1e tats or oil...... . .· 

tt is to bfl .note4 t:tutt· by·· the .sp&c!ti¢ p~ov~s1ons ot said. 
sf)ct~o.n aa14, aot t!he.ll a;plr 'b~_· •tee. ere$ltt and. re1:ated.. tx-ozen; 

. fppd, PJ:lOciu"ts ndet:tned." tn. S.otton 196.8.iS. tt 1s a well kntw.n 

·l,J·. 

-.a-



Se41;1on 196~8$~ 4.ef'1%1$e e•rta1n. prt')duets under the "pllr'V'iew" 
ot thct a,ct. While we ~o r.J;C>t deem: tt necesaa.ey to ,set sa.td 
d.•tln1t1c>n section o-u.ti at length het-etn we cto·w!ah to ,_.ete,_. to 
,,., ot ·the deft.n1t1ons bi:s~tat- as the)"- tu-e pertinent t6the quest :ton 
at hand •• ,.Wate~ ;toe~ JU! .de.tf.ned dots nob oontatn e..nr.-mtlk tat or 

_ bt!llt··. a_ ol1_ 4_ •_·. _· "Sh$_ ._ · r·_ b · ert_ •• as · <I.e. tin,$_ ·_ «_._ ·,ma.y .. •_ •_-. ·nta1n_ tr• ·om ;t __ · . to_··. *_· . __ b_f · 
~•ight. ·· milk fa.t,. •Cind f~---- · .q ·to $% to_·ttat .. · ·m11k s_ ol __ tds.~·· l'It$ m1l.k;l' 
!n thO rrot'n.. state is defined $;11! <u:>ntatnf.:tlg not lees than ~ nor 
:more thu )'$%'milk tat· and not less than 11% ti>tal milk $olids. 
-•zoe mtlk•· !n. the s$m1fl:'oHn state as tt~attn. -direct from the 
con.ttnuou.s fZ'eezeJ> tor 1--&aUe: as S"Uch is 4sf'in&d. as containing 
not less ·.tnan .3-i% llOr·:mari thAn, 6% 'of milk tat and not less than 
1q.,a tota1lililk solids. "l'l:'o!ten .ttl4lt&d .m11k"' is defined as coli~ 
t;a.Wng n6t iess than ~% l1f weight r..f milk tat. "Ice cream .. !s 
defined as co.ntai.tli.nS !.n n¢t event less than 8% milk tat nor less 
thAn 16~ total milk solid$. "French :tee Cream." "Fre>zen Ous'tard, H 

"French Custard Ice Clrtamff as d.et'in.ed . a11·. oonte.tned the same milk 
.tat and total milk solids .. as ice cream, supra. 

'lou tlrst inquire whether House Bill 2)7 ~p__plies to a "frozen" 
product wtth a milk tat content t»ang1ng from 3-M' to 10~ provided 
1t ta not called either !ee cream or ioe milk. From its det1n!t1on 
herein noted such a product might be lfJ:ee e:ream.tt which might, under 
the act, contain as 1~. as 8% milk tat.- If such pl'od.uet w<>Uld not 
me~t the dttinition o-.tt· tt:to.e exaeam" th<itn we are oftlili.e opini~n that 
!~ woUld not be subjeet. to the prG)v!sions <lf Houti'e· Bill 2$7 prQvided 
it was not labeled or sold as a prqduct defined in the act • 

... z .. 



Honorable I· o ~ Oarpenter 
,,,: 

. You next ln.qu.ire whether the pro'!istons of llouse Bill 2$7 
. a.ppl:7 to a ".aemifroa&n" produ.et oontainlng .no. malted milk and oon• 
ta.Wng a Jd.lk t~t oonten.t ranging from 6 to 10~. fheoonlr product 
·.no.t oontatil'llng . .alted. mtlk: 4ef.ine4 in .the e1~t ... 'as be.tng 1n the semi .. ""' 
frozen state ls "tee milk" whioh ll'J.B:1 not ooatflln more than 6'f, milk 
tat. tn •t•w ot . this ta.et, we are t>t tu opWon that House ·Bill 
2$1 waul.d not apply to a product in the semltt-ozen state .. coJ;ltaining 
m.Gre th.u 6% milk f'at and whloh does not tonteJ.n malted il11lk. 

. Lastly, you 1nqui" Whether a product, Whtoh oon.t'orms tn all 
reapeot.a.to t~ detWtA.on a.n4 sta.nd.ax-da ot ice milk, exoept that 
t t oonttidna 1J ntilk tat- ta sub je ot to •he proY1aions of Houae 
1111 2$7 Where such product ls not sold, l.dvertts•ct~.~:tr labeled as 
teEt ore am· or ice milk. Aa bAa been point• d. out, lee milk in the 
frozen st-.te 1s defined as oonta1ning not more than 311' milk tat 
and tee milk 1n the temJ.frozen state as drawn· direct from the 
oonttnuoua. t1-eeztr f'or resale is defined as containing not more 
than. 6" m1lk rat. , · . 

In view ot these O.efinitiona and in view or the f'aet that by 
the. speoltio pr••tsions or th& Bill sub•tano.es not mentioned ~e 
exoluded, we a:t'G ot the. opinion that such a pl'tduct as 70u refer 
to, is not subject to the provisions ot Heu•e .Bill 2$7. 

§OIOL111IOI 

It 11~ therefore, the opinion of this ott1oe that House Bill 
2$T, enacted. b7 the 68th General Aasembl7, does not relate to a 
"tro~en" p,t~oduot with a milk tat content ranging fr• .3~ t~ 8%, 
nor does said Bill pertain to a semitrozenprod.uot, oontaining no 
mal ted mill$ with a milk fat content ranging frc»n 6 to 10%~ 

We at:'8 :t~ther ot the .$pinion' tht.t a product that oontor.m.s in 
all respects to the det1nit1CJl'l and &tanclardl ot identit7 for "ice 
m!lJ:s*' elt(J&)'»t tllat 1'b O()nta1ns 7~ milk tat ,is not subject to the 
prov1s1Gns of liQuse Jill 2S7 so long as it is not sold, advertised 
or labeled as ice cream or iee milk. 

f.be foregoing opinion, which I h$reby approve, was prepared by 
my assistant, Ml'~ Donal D. Gut"tey. 

DDG:mw 

Yours veey truly, 

John M. Da.l ton 
Attorney General 


