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A person who escapes from a city jail wherein
he was confined after conviction for vielation
of a eity ordinance, may not be prosecuted under
Sections 557.380 or 557,390 RSMo 1949.

June 17, 1955

" Honorsble Larry J, Casey

Assistant Prosecuting Abtorney

. Washington Gounty
- Potosi, Missguri

 Dear 8iri

Jowss

Your resent request for an official epinion reads as fol«

”Eﬁﬁﬁai,:a,ﬁiﬁy'ﬁf'ﬁhe fourth c¢lass,

maintaing its own City Jail for the
detention of persons convicted of

violating Clty Ordinances. Oneé such
prisoner, convicted of the viclation
of an Ordinsnce, bas effected his esw

cape from the Jail,

”ﬂhﬂ,?rsa&aﬁg#{gfltp@yﬁaard of Aldermen
and the City Marsha have requested that

they be allowed to sign a complaint,
through this office, charging the escaped
prisener with breaking jeil. 4 gquestion

thus arises,’ under Chapter 557 of the Misw
sourl Revised Statutes, 1949, and more pare
ticulerly Sestlons 557.360 and 557.390, as

to whether these sections, or any other state
utes are applicable to escape from a City

Jail,."

Bection 557.360, RSMo 1949, to which you first refer, readst

"If eny person ¢onfined in any county jail

upon convietion for any eriminal offense,

or held in custody going to such jail, shall
break such prison or sustody, and escape thares
from, he shall, uwpon convictisn, be punished '
by imprisonment in the penitentiary not exceede
ing three years, or in a county jail not less
than six months, to commence at the expiration
of the original term of imprisonment,” .
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In ra&ard to the above we direct attention to the case of
State v. Owens, 268 Mo, 48l. The fact situation in that case is
thusg stated 1n th@ opinion (l.a. 1182) s

-f“Under an. 1ndictmsnt attampting to charge
the defendant with & violabtion of section
4381, Revised Statutes 1909, defendant was
tried in the eireuit court of Howell County,
found guilty and his punishment assessed at
twoe years in the penitentiary. Defendant has
Auly psrfechad an appesal to this court,

a:"Dne to the conelusion which we have reached

 in this case, it will only be necsssary to consider

. the indictment, which, omitting csption and formal
parts, was as fcllawa:

"iThe grand jurors for the State of Missouri, Bume

- moned from the body of Howell County, impaneled,
sworn and charged to ingquire within and for the
bedy of the county of Howell, now here ln ecourt,
upen their ocath present and charge that at the
Mareh term, 1915, at and in the county of Howell
and State of Missouri, one Taed Owens was then and
thers duly convicted and found gullby by a jury, of
the offense of IPelonious assavlt and his punishment
fixed at a fine of one hundred dollars, in default
and failure to pay which in socordance with said
conviction, heo, the said Ted Owens, was by.the said
court duly committed to the county jall of sald county,
and it was ordsred »y the court that he, the sald Ted
Owens, be placad in eustody of the street commissioner
of the eity of West Plains, a city of the third class,
and required to work on the streets of the sald eity,
until said fine and costs of said action be paid and he
be discharged by due course of law; and that in ac-
cordance with the orders of said court the said Ted
Owens was so committed to the custody of one N. F,
Webster who was then and there duly qualified and acte
ing street commissioner and guard, to be workeg as &
prisoner on the streete of the city of West Plains,
as aforesald, and that afterwards, to-wit, on the
day of Mgy, 1915, at and in the said eity of West Flains,
in the county of Howell and State of Missouri, the said
Ted Owens, while then and there in the custody of the
sald N. F. Webster, stresct commissioner and guard afore-
gaid, did then and there unlawfully, willfully and felon-
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lously break custody, run awag and escape from
the said N. F. Webster, street commisaloner and
guard aforesaid, and that the said N, F. Webster
was then and there duly authorized and empowered
to act and was then and there asting as such ofw
fleer, street ¢ommisaioner and guard under and b
authority of law; snd that the sald Ted Owens did
then end there unlawfully and feloniovusly break

- awsy, run and eacepe from the cusbtody of the said
N, F. Webater, street commissioner, ¢fficer and
guard as aforesald; contrary to the form of the
statutes in such cases made and provided and
against the pedce and dignlty of the Stats,'"

At 1.5. L8l the court stated its conclusion thust

"Section 4381, Revised S8tatutes 1909, upon which
~this prosecution was based, reads as followst

"1Ir any person gonfined in - eounty jeil
upon convgctien or any é??h%%%l off'ense,

or held in scustody going to sush jail, shall
break such prison eor custody, and escape therew
from, he shall, upon conviction, bYe punished by
imprisonment in the penltentiary not excesding
three years, or in a4 county jail not less than
six months, to commence at the expiration of the
original term of imprisomment,'"

"It will be noted that the above section limits

the vliolation %o a breaking and éscaping from a
tecounty jall! or from teustody going to jall,!

and the statute in no manner ungertakas to pre-
gcribe & penalty for escaping from & street come
missloner into whose:custody he is placed for the
purpose of being worled upon the streets, as echarged
in the present indletment, Oub attention has not
been ¢alled to a statute nor have we been able %o
find onse making the acts charged in the present in-
diectment a oriminal offense. As much is virtuelly
conceded by the brief of the learned Attorney-General.
This being true, we need not determine whether the
information sufficlently charges & lawful custody in
sald street commlssioner.

"It is a well established rule that eriminal state
utes must be strictly construed., Very appropriate
to the discussion here 1s the langusge used by the
Kansas Supreme Court in discussing a section (182)
of the Kensas Code which appears to be almost an
exact duplicate of 8eetipn.ﬁ381, Revised Statutes

-3
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1909, Tna eourt saiéz

?"'Ssation 182 has’ reference to persana conrined

in s county jail or Held In oustody going ¢
. sush jail,  As & rala, ‘pénsl statutes must be e
- ptrletly construed, and they cannot be extended

- beyond the gramuatlesal &nd natural meaning’ of. .

_ their teérms, wupon the plea of fallure of justi@e.,
 {Remmington v Btéte, 1 Ore. 281 Btate v. Lovell,
23 XQwa, 30&; @ibsen v. State, 3 Gae, 5?1.)

"iye. are not at liberty o 1nterpulate 1nto the
statute "eity prison” nor can we Judiuially de*
. termine ‘that & “eity. prison® 1s a "eounty jail.®
1t is therefore our opinien that the matters .
ehdrged in the informatlon do not constitute
~any offense within the statute. The omiss lon
18 one for w&iah the Lagizlature i; zgsﬁensib%e,
- It is probably a gagus omisgus, which the Leg g
 lature may; but the court cannot, nupply. {8tate
¥, Ghapmap, 3 Kan, A3k.)

“oHe juéﬁmant is revarsed anﬁ the defendant dis-
~charged,

It appaars te ug ‘that the ﬁituation of the defendent in
your case is far stronger then that of the defendant--appellant
inthe Owens case, SUDPra. In the Owens case the defendant had
been convioted of a graded felony and was ‘regularly eonfined
in the county jail, In your case the convistion was for
violation of a ¢ity ordinance and confinement wes in the eity
jaill, Since the court held that in the Owens c¢ase prosecution
could not be had under what is now Section 557.380, ﬂupra, which
iz identical in wording with Section )38, RSMo 1909, I do not
believe that prcsecution w&ll lie in yaur situation.

“You next ask aboub Bection 557.393, RSMo 1949. We have pre~
viously construed this gection in aen opinion rendered September 6,
1951, to Bonérable Weldon W. Moore, Prosecuting Attorney of Texas
County, a copy of which oplinion is enclosed. ¥You will note that
the fact situation in the Moore opinion 1s very simllar to your
own, and that the opinion holds that prosecution under
Section 557.390, supra, will not iie.

~ GONCLUSION

‘It is the opinioen of this dspartment that a person who
egcapes from a city Jjeil whereln he was confined after conviction

“ly-
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for viclation of a eity erdinanee, may not be proaecutad under
Section 557.380 or 557.399, RSMe 1949,

The foregming oninian, which I nevaby approvs. was~
prepara& by my Aasiatant. Mr. Hugh P, Williamaon. .

Eburs very %ruly, -

JOHN M. DALTON
Attorney Gsneral

HPW1ld
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