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FILED

Honorable Loyd J. Eatep
House of Representatives
Capitol Building o
Jefferason City, Missourl

Dear Mr. Estept

We have received your request for an opinion of this 6ffice.
which request reads as follows:

"How cen the County Court dismiss a public
officer such as e& County Highway Commisgioner
which has been sppeinted by a previous County
Court in violation of the constitution re«
‘garding nepotism?

"Fupther, if on the highway commission conw
sisbing of four members chosen bipartisan,
there happens to be three members knoun to
affiliate with one political party, how may
this inequality be changed?

"papticularly, we would like bto know whether
or not this would require asction by a court
of record."

section 230,020, RSMo 1949, provides:

"within sixty dasys after the teking effect
of this chapter, it shell be the duty of

" the county court in all counties of this
state, execept as otherwlise in this chapter
provided, to appoint four members of the
county highway commlssion, one for a term
of one yearj one for a term of two years}
one for a term of three yearsj and one for

& term of four years. Upon explration of
the term of esch of sald commissioners his
successor shall be sppointed for a term of
four years, and every such commlssioner
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shall hold office for the term appointed
and thersafter until his successor 1ls
appointed and gqualified. Not more than
two of ssld commissioners shall be ap-
pointed from the same county court district,
and not more than, two thereof shall be
affilisted with the same pollitical party.
No person shall be eligible to appointment
as & member of the ecounty highway commise
sion who shall not have attained the age
of twenty~five years, and who at time of
his sppointmerit is not a bona flde resi-
dent of county wherein appointed, and
possessed of & knowledge of the lnterest
of sald county, and s known supporter and
advocate of a system of county highways,
‘constructed and maintained with a view to
affording the grestest convenlence to the
greatest number of inhabitents of the
county in the metter of farmwto-market
roada. Within ten days after thelr appointe
ment the members of such county hlghway
commission shall meet at the county seats
and organize by the election of one of
their number as president, and another as
secretary, of said commission."

Section 6, Article VII of the Constitution of Missouri,
1945, provides:

"Any public officer or employee in this
state who by virtue of his office or em=-
ployment nemes or sppolints to publle office
or employment any relative within the fourth
degree, by consanguinity or affinity, shall
thereby forfeit his office or employment."

There is no constitutional or statutory provision regarding
the effect of relationship to the appointing authority within the
constitutional limitation upon the person appointed to office.

The ofﬂiée,of county highway comnissioner is a public office,
State ex rel. Flowers v. Morshead, 256 lo. 683. -

section L of Article VII, Constitution of Missouri, 1945,
providest

"Ixcept as provided in this Constitution,
all officers not subject to impeachment

,‘;*~
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shell be subject to removal from office in
the menner and for the causes provided by

law,"

There is nothing in Chapter 230, RSMo 1949, whiech esuthorizes

a county court to remove a member of the county highway commlsslon
for any cause whatsoever. In the case of State ex rel, Flowers v.
Morehead, supra, the Supreme Court discussed the question of re«
moval of a member of the county hlghwsy board, the predecessor to
the county highway commission. In that case the court stateds

"Under the express statute, therefore,

ecreating the position of a wember of the

highway board and in the light of the

reasons stated in the cases above clted,

an appointee to this positlon, upon quali«

fying, becomes & publiec officer, the act

of his creation not enly steting his term

but definitely defining hils duties. (Secs.

I to 9, both Inclusive, Laws 1913, p. 666.)

It must be borne in mind in determining the

charscter of this position, that it is the

functions the sppointee ls required to per-

form, that determines the character of his

office, and it 18 not materlel to thils

characterigation that nc salary or fees are

annexed thereto, end that the position is

merely honorary and exists only for the ,

public good. (Clark v. Stenley, 66 N.C. 59,

673 Throop on Public Officers, see. 3, p.

%.g It is provided in the Constitution

Art. 1, sec, T, Gonstitubion) that 'the

General Assembly shell, in addition to other

penaltlies, provide for the removal from

office of county, city, town and township

officers, on convictlon of wilful, corrupt

or fraudulent violation or neglect of :

officlal dutyi! in construing this section

this court has held that the Legislature 1s

not 1imited in enacting statutes of removals

to the acts specified in the Constitution,

but it may make such reasonable and proper

provisions regulating same as may seem Jjust.

(state v. Boyd, 196 Mos le.c. 59, 663 State ex

rel. v. Sheppard, 192 Mo. 497, 506; Menker v.

Faulhaber, 9l Mo. 1130, 438.)
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"No particular statutory method has been
provided, however, for the removel of members
of county highway boards, and & reference to

- the generel statute in regard to the removal

- of sounty, town and township officers (Sec¢.
1020 et sed.s ReSe 1909) is necessary to de=
termine where the suthority lies and what
faets will sustain such a proceeding. Without
literally quoting the general statute it will
suffice to say that while broader than the
constitutional provision (Sec. 7, Art. 1,
supra) it limits the causes of premoval to
“dereliction of or willful refusal to perform
offielal duty, and requirses the proceedings
to be commenced and heard in the cirecuit court.

"In the absence, therefore, of particular
statutes, the methods prescribad and the
reasons assigned in section 1020l ét seq.,
supre, are the limits of authority for the
removal of members of any of the classes of
cfficers therein specified. Members of county
highway boards being public officers are prop-
erly deslgnated as one of auch statutory
classes, and, thereforse, subjesct to the pro-
viglons of the genersl statute in regard to
removal. Their terms are definitely defined
by law, and thelr duties are all of a public
nature, and, while the statute is silént in
regard to the subject, their removal will not
be Justified unless in each instance notice
of proceedings therefor ls given them, and
they are afforded an oppertunity to be heard
in their ¢wn behalf (State ex rel. v. Haroney,
191 Mo. 531); or, in other words, as elabow
rately and learnedly discussed in State ex
rel. v. Sheppard, 192 Mo. 497, they cannot be
deprived of their offices wlthout resort to
the forms of the law.

"There is no pretense that the relstor was
removed for other cause than that the county
ecourt deemed his appointment unauthorized in
the first instence on the theory that the
court's power of appointment was limited to
two membefs who with the highway engineer
would constitute sald board. Relator's re-
moval, therefors, under the circumstences,
was without statutory sanetion, and un- e
authorized." ﬂ

-



Henorabie Ioyd 4+ Estep

Sectlon 106.220, RsMo 1949, provides:

"Any person elected or appointed %o any
county, e¢ity, town or township office in
this state, exeept such officers as may be

- subjeet to removal by impeachment, who shall
fail personally to devote his time to the
performance of the duties of such offles,
or who shall be guilty of any willful or
fraudulent violation or negleet of any
official duty, or who shall knowingly or
willfully fail or refuse to do or perform
eny official aet or duty which by law it
is his duty to do or perform with respect
to the execution or enforecement of the
ériminal lews of the state, shall thereby
forfeit his office; and may be removed
therefrom in the manner prdvided in sec~
tions 106.230 to 106.290."

Relationship to the appointing authority would not be grounds
for ouster ¢f the person appointed under this statute.

"The incumbent of an office should not be deprived of 1t
except in accordance with the law of the land. If the organiec
law of the government entity 1ls egllent as to the mode of procedure,
or the leglslature mskes no provislon for the manner of removal,
the officer must Ve deposed, as provlided for by the fundamental
law; and the substantial principles of the common law as to pro=
ceedings affecting private rights must be observed." 67 CedeS.s
Officers; Section 59, page 241.

Relationship by affinity or consanguinity is not a dise
qualification in the absence of constitutional or statutory
provision meking it such.. Rupert v. VanBuren County, 296 iiich.
210, 295 NeW. 6303 60 CudeBS., Officers, Section 22, page 133.

In the absence of any provislon making such relation the basis

for disquelification of the person 'appointed to office, it appears
that there would be no grounds in this state for removal from

publie office of one appointed by an official who vigclated the
anti=nepotism provision of the Constitution. Section 6, Article

VII of the Constltution, supre, imposes punishment for its viola-
tion only upon the mppointlng suthority, and absent statutory
disqualification of a person appointed by reason of such relatione
ship, we are of the opinlon that such reletionship does not afford
the proper basis for the rvemoval from office of the person appointed.
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As for your second question, Section 230,020, Rdlo 1949,
sbove quoted, provides, in part:

"Not more than two of sald commissioners
shall be appointed from the same county
court district, and not more than two
thereof shall be affiliated with the same
politieal party."

In view of the decision in the case of State ex rel. Flowers
V. Morehead, supra, there would appear to be no basis foy the
~removal of the member of the county highway commission becsuse
his sppointment results in more than two members of the same

political party being members of the commission, :

Furthermore, cases deeling with statutes such as this throw
doubt on the question of whether or not the provision requiring
thet not more than a certain number of members of a board or
commission belong to the same political party actually imposes
a qualification upon the person appointed. In the cmse of
Hal’rﬁll Ve Sulli.van, 220 Ind. 198, }.}.G NeEe (2d) 115; 111.0 AsLsRo.
455, l.¢. 457, the court stated:

" % 4 % A statute which provides for a
board or commission of a certain number,
no more than a certain proportion of
whose members shall belong to the same
political party; imposes a limitation
and not a qualification. # % #"

See also State ex rel. Simeral v. Seavey, 22 Neb. 45!, 35
NeWe 228, |

Our research has not revealed one case in which an officer
was held subject to removal because the appointing authority
disregarded s statutory provision relative to the number of -
persons who might be gppointed to a board or commission from
one politieal party. In the absence of any such authority, we
are unable to say that such faet alone would be a proper basis
for the removal of such person from office.

CONGLUSION

Therefore, 1t is the opinion of this office that:

l. In the absence of constitutional or statutory provisions
disqualifying a perscn who has been appointed to public office

.
Il
3 *
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by an officlal who violated the anti-nepotism prohibition of the
Constltution, we are of the opinion that relationship within the
prohibited degree is not grounds for removal from office of the
person appointeds _

2. The appointment of a person to the county highway
commission which results in that body's having three members
of the same political party does not afford any basis for the
removal fram office of the persen so appolnted.

The foreg@ing opinion, which I hereby approve, was preparad
by my Assistant, Robert Re Welborn.

Yours very truly,

JOHN M. DALTON

Attorney Genersl
ERW el




