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- TAXATION: Burden of establishing right to

EXEMPTIONS: " exemption from taxation upon person
claiming exemption., Each claim for
exemption a questlonlof fact must be
decided on merits. College fraternities
and labor unions not entitled to tax
exemption as non~profit, charitable
~organizations,

June 28, 1955

Honorable Den;]amin A. Francka
Assisting Prosecuting Attorney
Greene County

Springfield, Missourl

Dear Mr.\Francka:

Reference is made to your request for en of flglal
opiaieﬂ of this offiae which iz as follows:

“wﬁ hava been raqueatad by our sssessor for

- an opinion as to whether or not the real and
personal property of eollege fraternitles and
labor unieons iz exempt from texation. The
property is used exclusively for the activities
of the respective organizations owning it. The
fraternitise, in many instencesz, operate { rater-
nity houses which are used as a residence for

members and for asctivities of the fraternity,

The property is, in moset instances, held by
a loecal organlzetion 1naorparated under a pro
forma dear&e.

'“We respectiully reque&t an opinion from your -
office a8 to whather ﬁhe abave propertles are
‘axempt fram taxation,"

It must be first eaneluded thaﬁ the college frater-
nitles referred to in your letter are Gresk letter gsocistles
at colleges or universltles located In GreeneCounty.

It is further assumed thet these societlss are orgsnized

not for pesuaniary proflt, that their objects and purposes
are to provide a home at or nesr the respective university
or college for member students to live &t moderate cost
while attending the unliversity or college. Another purpose
is to promcte the general moral, edugational, and soclal
welfare of the student members. It ls further assumed

that the university or collsge holds ns title or interest

in the real Bstate about which the qu@stiea of assegsment
and taxation arises.



Honorable Benjamin A. Francka

With the above assumptions in mind, the opinion herewlth
will be baséd therson bearing in mind, however, that the
situation could elter the outcome of the opinlon where a
chenge in purpose when it is actusl could possibly alter the
liability for real estate tazes. In regard to purposes
for which charitable, educational, or religious orgenlzations
are comnitted, the court in Midwest Bible and Misslionary In-
stitute v. Bestric, 260 8.W.2d25, l.c. 29-30 stated as follows:

*"(2-6) In Y.M.C.,A, Vv, Bestric, supra (362 Mo. 551,
242 8.W, 24 502), we stated the applicable rule of
construction in these wordst ‘'We are mindful
of the settled rule that éxemptlon statutes are
strictly but reasonably {(so as not to curteil the
intended scops of the exemption) construed. We
also have in mind that c¢haritable use exemption
depends upon the use made of the property and
not solely upon the stated purpoases of an org-
anigatiod,! See also, Bader Realty & Investment
Co. v. St. Louis Housing Authorlty, supra. And
1t is of course true that each tax exemption

- .¢ase is 'pecullarly one which must be declided
upon its own # # &# fagts.'! Taxation is the
rule, Exemption therefrom is the exeception.
glgiﬁs for exemption are not favored in the

8% .

In the Midwest oase the Midwest Blble and Misslonary
Institute owned the buildings, the taxation of which was
in controversy. In that case plaintiff showed that 1t
was not only educational and religlous but also charitable
insofar ag 1t operated by virtue of voluntary contributions
to make up a constant annual defieit,

- The opinicn in the above case gives the c onstitutional
.and statutory background of the question involved where at
l.c., 29 stated as followst : ’

"(1) Section 6 of Article X of the Constitutlon:

" 1 Section 6. Exemptlions from taxation,~-All
property, real and personal, of the state,
counties and other politlcal subdivisions, and
nonprofit cemeteries, shdll be exempt from taxa-
tion; and all property, real and personal, not
held for private or corporate profit and used
excluslvely for religious worship, for schools
and colleges, for purposes purely charitable,

or for agricultural and horticultural socleties
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may be éxempted from taxation by general law.
All laws exempting from taxatlon property other
than the property anumerated in this article,
shall be veid. L _

?"3-'"(2) Séction 137.100 (6) RSO 1%9. v.a. M.s.

"t A1)l property, real and personal aetually and
regularly used exclusively for religious. worship,
for schools and colleges, or for purposes. purely
charitable, and not held for pvivate or gorporate
profit shall beé exempted from taxation for state,
- olty, county, school, and local purposesj provided,
“however, that the exemption herein grarted shall
not include real property not actually used or
occupied for the purpose of the organization but
held or used as investment even though the lncome
- or rentals received therefrom be used wholly
for: religi@uﬂ. educational or charitable purposas.
# %

As te the werds exelusively as used 1n the Gonstitution
and agaln in the statute, the court quoted with appreval
from the case of Splllers v. Johnston, 214 Mo. 652 113 S.W.
1083, whereat l.c.. .30 of the Midwest case, supra, it was sald
as follows:

" & & # In that case this Court concluded that
the fact that Colonel Johnston, the owner and
active head of the Kemper Acadenty, lived wlthin
. the school building with his family was not
declislve agoinst exemptlon but that it served to

- achieve the school's objectives. It was held
‘there that the words of the statute ‘used ex-
clusively'! or 'exc¢lusively used! has.-reference
tto the primary and inherent use @8 over agalnst
a mere secondary and incidental uge. # # # If
the incldental use (in this instance residing
‘in the buillding) does not interrupt the exclusive
oceupation of the bullding for school purposes,
but dovetdils into or rounds out those purposes,
~then there could fairly be sald to be left an
exclusive use in the school on which the law
lays hold.' # % &"

It must be remembered bhat the college or university

not only does not own thé fraternity property but only has
indirect control over 1t. By indirect control 1s meant
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control by the rulescof the college or university in regard
to the conduct of its students with of course power of sus~-
pension from school, of the individual members.

In State ex rel, Gehner, 11 3.W. (24) l.c. 37, the
Supreme Court Bald: ' .

"It will therefore be seen that the test for
tax exemption is not the number of good pur~
poses to which a building may be put, nor

the amount of good derived by the general
public in the operation of such purposes, but
whethsr the building 1s used exclusively for
religious, edusational, or charitable purposes,
If 1t is used for one or more commercial pur-
poses, i1t is not exclusgively used for the '
exempted purposes, but 18 subject to taxation."

‘Here it would be difficult to enviasion any commercial
purpose carried on by a eollege fraternity. In People ex
rel. Delta Keppe Epsilon Society v. Lawler, 77 N.¥.S. 840,
100;' 8“.3, the Gourt said:

" % 4% 4% And while it may be seld that the -
relator is connected with Hemllton College,
and that its chapter house 18 in a certain sense
an adjunct thereto, yet so fareas ownership, :
occupation, and control are ¢oncerned 1t is
entirely independent of the college. Its
primary purpose is to afford the members of
the fraternity owning i1t with an eblding place
while attending college. It is there that they
eat and sleep} it is there that they mingle
wlth each other in soclal intercourse; it 1s
there that they entertain their friends, and
to that end indulge in dancing and other
similar amusements. In short, it is to all
intents and purposes a club house, a place for
rest, recreation, and fraternal 1lntercourse,
rather than for the purposes for which it

is claimed to have been organized, which
purposss are plainly secondary and incldental;
and, such belng the case, we do not see how,
within the well~settled policy of the law to
which allusion has Just been made, 1t is
entitled to exemption from taxation."
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From the foregoing, since the burden is 'put upon
claimants for exemption by the cases interpreting the
constitutional requirements, it is believed that the real
and personal property of a eolleége fraternity organized
with the usual and ordinary purposes of organization a8
commonly accepted is ¢ ertalnly not entitled to ‘exemption
from texation, It is not used exclusively for religious
worship, for a school or college, and in accordance with
common understanding as to the purpose and activity of a
college fraternity, ita usge 15 not - for puraly eharitabie
purposes. , o ,

As for 1abor organizatians it musb be first concluded
that the labor unions intended are regular labor unions
and are not agricultural or horticultural socleties. The
latter are e xempt by the Constitution and there 1s no need
to justify any possible discrimination or favoritism sinae
they are 80 exampt'

?be only questian that appears here is in what
pesition labor unions fit into the exemptions in the
constitutional arrangement, They are non-profit. They
are organized for the beneflt of a great number of people
in each community. BSome of thelr work is charitable, but
it 1s diffieult to envision a union organized for purely:
charitable purposes. Again as in the matter of fraternities
each individual organizstion presents a question of fact
upon which the general law must be applled. However, the
burden of proof ig upon the entity claiming an exemption
and 1t must be alleged, claimed, and proved that they are
so exempt. It 1s assumed that the union here in question
1s a tightly bound group of individuaels joined together
for the e gonomic protection and advencement of the
individuals, In the matter of Integrating the Bar in
259 S.W, (24) 14k, l.c. 151, the Arkanaas Supreme Court
said as followsx A '

o ow o Labor unicns are organized primarily

for the purpose of bargaining with management
“in the matter of wages, 'hours of employment,

working eonditions, etc. *® 8 W

Other cases concurring in this definition are: Com,

V. Shipherd, hl A éad) 229, % 31, 157 Pa, Super 27é People
v, Graf 24 N 2d) 681, 5, 261 App. Div. 188,
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There can be found no provision in the Gonatitution
for the exemption of labor: organizations, The mere fact
that a corporation is organized not for profit is not
Justification for tax exemption. 'This office gave an .
opinion to that effect May 15, 1947, to Honorable Roy A,
Jones, Prosecuting Attorney of Johnson County. That opinion
was to the effect that real estate belonging to a non=profit
organization is not exempt from taxation. A copy of that
opinion is attached hereto. BSince the enactment of Ch. 355
Cum. Supplement, 1953, thers may be many kinds of not- “
for-profit corporations. " The exemption fiom taxation,
however, is limited by the constitutionel provisions of
S8ec. 6, Art. 10 of the Constitution of 19&5.

CONCLUSION

It is therefore the opinion of this office that the
burden of establishing a right to exemption from taxation
under the Constitution of 1945 is placed upon the entity
claiming such a right, Each individudl ¢ ase stands upon
its own merits In theé establishment of such right. GCollege
fraternlties as the organlizstions are commonly known and
labor unions are not entitled to exemption from taxation
except where those orgeanizetions have as thelr primary and
inherent purpoaes aativities purely charitable.

The foregoing opinien, which T hereby apprcve,
was prepared by my Assistant, Mr. JameslW. Faris.

Yours véry truly,

JOHN M. DALTON
Attorney Gsneral
JéFgm
Enclosure
5/15/L7 to Roy A. Jones



