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. '· ST~f'E EMPLOYEE-

RIGfl'I' TO ENGAGE 
;f}\! SAME WORK HE 
DOES FOR THE 
STATE FOR PRIVATE 
GAIN - WHEN: 

1. An individual emplQyee ,of the -state may " 
engage in the same kirid of~work he is per­
forming for the state, for his own profit, 
if he is not required by statute to give 
his time exclusively to the state and if 

USE OF STATE PROPERTY 
TO TRANSPORT WORKING 

his private work does not interfere with the 
performance of his work for the state and 
such work is not detrimental to the state's 
interest. 2. The use of state property by 
an individual employee of the state to trans­
port working equipment to and from the place 

,-.--.;;E~U~I;;.;:.P~MENT IN PRIVATE 

F I L ~t:t SS: 
of private business of the employee is unlawful. 

October 17, 1955 

Honorable 1'hoinas D. Graham 
Member, Missouri House of Representatives 
Sl2 Central Trust Building 
Jefferson City, Missouri 

.Dear Mr"' Grahann 

'l'his will be the opinion you request from the of!'ioe on the 
question of whether or not an 1nd1\':idual employed by the mate 
of Missou:ri in a cenain capacity may engage in private business 
tor gain in the same capacity. 

Yo~ request is based upon a letter which you had received 
from the Master Plumbers Association of Jefferson City, Missouri, 
whiol\ letter yo~ transmit·with tbe request. The request and the 
letter read, respecrt:l:\tely• as tolloWS'C 

"I enclQse the latter I received from the 
Jefferson City Ma$ters Plumbers Asaoeia• 
tion which, I beli$ve, is self-explanatory. 
I wtll appreciate it very much if you will 
give me a~ opinion aon()erning the matters 
listed therein."' 

"I am writing to you as President of the 
Jefferson Oitt Plumbing Contractors As-. 
socia.tion in accordance with the instruc­
tions of the membership to determine whether 
or not an individual employed by the State 
of l4iesour1 in a certain capacity may en­
gage in private business in the same capacity. 
Specifically, if an individual is employed 
by the State of Missouri to perform plumbing 
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maintenance and installation may he, at 
the same time, engage in the business of 
plumbing maintenance and installation for 
private gain?-

"The members of the Association express$d 
an interest in the methods of material use 
and purchase that are in use to prevent a 
'mixing' of state inventory and private 
inventory. · 

"Gertai·n ·members are desirous of knowing 
what too+ and equipment eontrols are ex­
ercised at state institutions. Further 
questions weX"e raised regarding the use 
of transportation equipment belonging to 
the State." 

' > ., 

We have read and carefully considered the statements as they 
are given in the request and in such letter to determine if in 
said question and letter, or in either of them, there are contained 
legalprinciples involving public interest upon which this office 
is authorized to give an opinion. We shall answer these questions 
as they are above set forth. With respect to the other matters 
noted, the interest indicated in such letter is that the writer 
thereof desires to be informed as to what methods of material use 
and purchase are followed to prevent "mixing" of state inventories 
and private inventories, and also the expressed desire to be in'"' 
formed as to what tool and equipment controls are exercised in 
state institutions. \-\fe feel that we must say that we do not be­
lieve those matters are of such public interest as to permit this 
office to give an opinion upon them. These conditions would be, 
and are, if they exist and are the subjects of controversy, mat­
ters for the heads of state departments involved to supervise and 
adjust. This office, therefore, respectfully declines to express 
any views herein on such matters. 

It does not appear from the request, nor does said letter 
make any statement, that any of the acts assumed to be true in 
the two supposed questions, are actually being done or that the 
acts of the state departments claimed to be carried on, are 
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actually being performed in any department. ~\fe believe, neverthe­
l.ess that the two questions submitting ~a· they do impersonal 
legai prirtciples that might affect the public interest. and assumed 
to be true, should therefore be answered. 

'r+he first question is: If an individual is employed by the 
state in a certain capacity may he engage in private business for 
gain in the same capacity• The individual assumed in the request 
to be a state employee is,_apparently 1 not a state officer. The 
courts and textwriters hold that there is a. definite distinc­
tion between a public ttemployee" and a public "officer, n according 
to the facts and conditions involved. A public employee may at 
the same time be a public officer. but not necessarily so desig­
nated. Employment is generally understood as a performance of 
te~porary services or duties. The Text of 46 C.J., 929, discus­
sing the criteria by Which an employment may be designated from 
an office, states that text as followst · 

nThe term 'public office' embraces 
the ideas of tenure and or duration 
or continuance; hence, an important 
distinguishing characteristic of an 
officer is that the duties to be per­
formed by him. are of a permanent 
character as opposed to duties which 
are occasional, transient) and inci-
dental. * * *" 

Unless an individual is required by statute to give his en­
tire time exclusively to the state we know of no reason nor rule 
of law, civil or statutory, that would prevent such employee from 
doing the same kind of labor and work for himself for profit, if 
it does not conflict with his duty to the state or business the 
state is engaged in. 

We have inquired of the Division of Public Buildings if there 
is any department, to its knowledge, where any practice such as is 
described in the request, is prevalent or is in existence in any 
public workt particularly public buildings. We :a:ve~~ advised by 
that division that there are no such conditions existing in that 
department. 
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Hon()rable Thomas D,. Graham 

Ans\Orering the first question. it is the opinion o£ this of• 
£ice that if· such as,sumed t'aots were the aotual facts an individ­
ual employed by the etate in plumbing maintenance and installation 
work would have the lawful right, i£ not required by statute to 
give the whole of his time exclusively to the state, to engage in 
the same kind of work tor himself, for private gain, that he is 
J>&rforming £or the state .• , , · 

The second question is whethet-, as it is also assumed in th~ 
request to be the !'aet, the use of transportation equipment belong• 
ing 'to the state may be indulged in by said individual in trans·• 
porting tools and. equipment used and te·be used in such private 
and personal business, for private gain• to and from its private 
plaee o£ business. 

The answer to this question is that such use of property of 
the state by an individual employee of the state for private gain 
in any character o£ business is unlawful. It would be in conflict 
with Section JS(a.) of Article III, of the present Constitution of 
this state, which prohibits the enactment of a legislative act for 
the gr~nt of public money or public property to an individual or 
a corporation. Said Section JS(a), of Article III, of the present 
Constitution regarding those matters reads, in part, as follows: 

nThe general assembly shall have no 
po\\'er to grant public money or prop­
arty, or lend or authorize the lend­
ing of.public credit, to any private 
person, association or corporation. 
>'(. i,'- );< f tt 

The legislature of this state, implementing the above quoted 
section of the constitution, has enacted Section 301.260, RSMo 
1949, requiring the issuing by the Director of Revenue of certifi­
cates for state and municipally owned motor vehicles. This section 
providing for such certificates and prohibiting their use by indi· 
.viduals for private purposes, in section 1 of said section, states 
in part the following: 

t1l•":' o:, * No officer or employee or other 
person shall use such motor vehicle for 
other than official use." 
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CONCLUSION 

Considering the premises, it is the opinion of this o.f.f'ice 
that {1): An individual employed by the state would have the 
lawful right, if not required by statute to give the whole of 
his time exclusively to the state and if it does not interfere 
with the performance o£ his duty to the state and is not detri­
mental to the state's interest, to engage in the same kind of 
work for himself for private gain that he is performing for the . 
state; (2) .The use of property of the state by an individual 
employee of the state. to transport tools and equipment used 
and to be used in the employee's personal business £or private 
gain, would be unlawful because in conflict with the provisions 
of Section 38(a} of Article III of the Constitution of this 
State and the provisions of Section 301.260, RSMo 1949. 

The foregoing opinion, which I hereby approve, was prepared 
by my assistant, George w. Crowley. 

mvc :lc 

Very truly yours 

John M. Dalton 
Attorney General 


