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-,~INSANITY PROCEEDINGS·:·· CCfsts ln ~ll.p1'~bate insanity pro.c;e;Cii'igs under 

COSTS: · Se.na te Bill. 59 .and H6u·se Bill 30, pas sed by the 
68th General Assembly, such bills, as sections, 
and other sections on the same subject considered 
herein being in pari materia, must ~e paid by 
the county involved if the estate of the subject 
of the inquiry, if adjudged to be of unsound 
mind, is insufficient to pay such costs. 

December 16, 1955 

8otW~l>1e ttex A. •eneon 
PJ-o,-.uttp,g Attol':a&y 
au•t.•r e~t,. 
fopt~ ll.ut.t. M11UlGllr1 

DaQ' Mr-• Jlensoa:t 

\. 

I .. 

\'b!a opini<)l\ 1s rend.e~d by t;his office in response tt) 
yotll' ·request wh1oh reads as. 'tollowst 

• Th$ Probate Jttdge. ·fuid I are having 
tPOuble lnde~e-rminlng the course of 
pnic.t;~Ure wo are to tollow- ~n aonmdtting 
patie-d·• to the State Mental Hospital e.s 
ward.s ot the c.tounty -under the provisions 
of .S.eti1itca Bill No.. 59 passe-ct by the 68th 
Gene~ Assetnb.lJ. 

"I have not exemined this Senate Bill per• 
sonall7 but l ~ informed by the Probate 
Judge -tha't 'S&etion ?02.J.,.$0, .Re'lfised Sta .... 
tutes ot Mifsourt, .1949, pertaining to the 
appoilltDJ.e~·',.md pay1nent ot an attorney for 
an insane person and section 202.160. pe:r­
ta1n1ng to the payment or costs by the 
countr tor an insane person have both been 
~epeale4 and that the new law as set out in 
Senate Bill lfo. 59 <!oes not provide for the 
paJlle~~ ot art.•tto~Mf to repr&sG:nt e.n 
1nd1g-.nt,person and 4oes not proV"1de ror the 
paJnlent or the costs. lie also pointed out 
that Senate Bill Wo. $9 provides for the 
appoin~ment ()t a sp$QS,al commissioner to 
assist in the ozynduct or hospitalization 
prooee(iinga but the bill is sil&nt as to his 
qualifications and compensation. 

"we al4o note that the bill makes no pro­
vision for the payment of the physicians to 
be appointed by the Court; and we are won• 
der1ng if a Court order directed to two 
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phrsictans to make the examination ot 
the patient is intended to .f<'troe an 
examination by a phrste1an without com­
pensation. 

"We would ap:pr&ciate youP opinlo». as to 
our course ot proced\UJe wttb respect to 
these questlons." . 

. . . Your r. eques. t. in.d!cat.s tha~ the question has arisen betor.e. 
the probate: JUdge of;,;your county ae to the pr<>oedUl'"e to be .follow• 
ed. in conud~td.ng indfgent pat~eitta aclju.c:iged to be- ot uns.ound mind 
tq .. ~ sta~e me~~.al. h~spltal as .wal:lds. ot the county, under the pro­
'fision& ot Senate Bill Jfo. $? passed b7 the $1xty--e!ghth General 
.Assembl7• 

The request includes. also various questions to be;~ hel't:~ con .. 
sidered 8.%14 answered., ... Sl,l,Ch e.s ··the appointment and compenae;tion ot 
counsel. t'ol" an indigent subject ot an. 1n.q1d .. x-y as to 'his compet•noy, 
the :papent ot the 4()sts ~~ f!U~ll prc.oeedings• the -.ppo1ntment by 
the probate eou,rt ot a. spet\i.al oOlQmi&~&ion.el.' tct ass·La't1 tn· the o<>n .. 
duet. ot the hospttalizatlon p~ooee41ngs, ••.. Senate Bt1t •~· 59 proV'ides 
in Cel."tua1n or its sections that it an· app11C:atton ~atiioning an 
1nd1gent.pettson'~JJ i:rJ,san1t,- @d :reque$t1t1g hosp1t&.lizat1on tor.su.oh 
pe:rson is :retel'l'"ed by- the eourt to the spec1al.comm1as1one:r he 
shall cause a prompt exEUd~ation to be had of the proposed patient · 
b)'" twG physlo1ans. . It their report is that the patient is not 
mentally- ill the oourt may terndnate the proceedings without 
further ef.tort and dismiss the applicatioliJ othem;e, the court 
shall t1x a date tor and give . no tlce ot a heving to be held not 
less than :five da.7s nor more than £1tteen days from the receipt 
of the report. · 

·.,·. ·. 

The proposed patient, the.applicants, and all other·pe:rson~t~ 
entitled to ootJ.ce shall be otte:Pf>d an opportunity to appear at 
the heSJ:'ing and uy present and fro$ a-examine witnesses, and the 
court ntay• ·in1ts.d1scret1on, heal' the ·test!mont of' any other pe;r.;.. 
son. Upon the om,tpletion or tlie hearing, and oonsidel'ing ·the · · 
record, it the coprt.finds·that the proposed :patient is mentally 
ill and in nee<iof custody, ca:re·o:r treatment in a mental hoapit:S.l 
and lacks suf':f1c1ent eapacity because of his illness to make· need­
ful decisions oonoerning his hospitalization the eourt·ma.y niake 
an order for temporai'y confi:ttement 'for a period not exceeding six 
months :for hospital observa tio:n.; . Or . .for . an .. indeterminate period) 
otherwise, the court shall diamiss the proceeding. 

r<!any of these provisions ar•e ot: the terms appearing in Senate 
Bill No. 59. They are elements of the procedure necessary to be 
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' 
followed in approaching 'and carrying on the process ot an 
1nqu.1.sition ae to atrf person'e sou~ss o:r unsoundness of 
xUl\4 and pointing to hit( hQsplta.li.zatlon~ Other matters re.., 
lat1ng to.· the· procedure 1)l• sueh a ca~e alid .also relating tG 
the subject.. will be consider$d. as we proceed., . 

. ' . . ' 

The .questio.n of. whether or not· S•'na~$ Blll No, $9 pr·CJ .... 
vides adequate a~thortt:y tor .. the ap})olntme:nt ·or .counsel for 

. the pt;tPson alleged t0 be insane, and the . a~lowanee of a fee . 

. to· sUch: counsel by the -oourt~ ·.the p&Y"ment o:t the costs ot such 
a :p:r<lceedins}. the authority <lJf tl'le ¢ourt to appoint and allow 
.con:tP-tnsatil)tt to· hiiu· to~ .his· aePv1etu1.·. a~spe9ial cozmd.ss1oner1 . 

~ · M4·· .the •ppo!•tment ot. anfl.;dl~waneclr· CJ;f -Peaaonable co~ensati;o:n 
·: to . ttfi'J' tll .. :'.eila•• . Jlh.Ts .. tel. i,ns. ;t; .. ' . .,': e~tliiline.... the'.· Pl'op. o s. &'! pat1e~~ ancl. 

. . ~port ·~l't~n. ••. to· hls:.lllental condl·t1oJ1, .. ~11. appear to be ·· 
utt~x-s ot &ou.bt and tu'l()&l;'tfil~tt to the prtibate Judge under the 
t&:tims ot ea14 Senate B11l llo. 59 since,. as the request states,, 
oW.r .some or .su.eh matters· being expr•saly l'l9.llled or provided for 
tn F.illid 5e1Ulte Btll No. $<1~.. · . . · 

. ' .· 'ale requ~st a.lso indiea.~e s tb.a t the · .m.a tter of uncertainty 
as· to the :Prc:>oed~e to be tollowed in, such e~ses is attributable 
to the repeal ot )5eet1on.- 202.150 and 202 •. 160, RSMo .1949, and. 
th.e.'b .S&nate B111 No .• • $9 has .• ru). p'rov1si()n there.in for the payment 

· of sucm co\Ulactl nor the costa or the · proc$eding, a.nd does not 
provide. tor the paynt.eh1),·. ot the t)o:ti1p~nsat1on of· a speoiai 
coli'J.Dl1·ss1o~r. no·r· tor. the two physie1ans. the appointment o.f whont 
1s authorized l>y ·said senate Bill No. 59. · . 

'1:i , • 1': ' • '. ' ~ ' .. • •• ' • 

· ~eotiona 202.1$() and 202.160, as.existing statutes before 
their repeal., we're statutes 'relating to proetted.ings :toll$:wed in 
a Jury tr!-_a1 in .. Probate ttoUPt and retetaring to the appointment 
or counsel toz. tbe $Ub jeot and his tees, and the payment ot the 
costs or the prooetdings by the county on tha·question of in· 
sa!U ty or mental lnoo:mpetfiney .of an 'indigent person. Senate 
Bill No. $~ is an act of the Gene:r.al Assembly on. the same subJect. 
'.rhere are vulGUs 4eta1Is to be observed· in the proceedings by 
which a case ot comp•tency oz. incompetency of a person is to. be 

· det$rmhiedl .. ,.but they all stem from the same· subject - insanity or 
unsoundness of mind. That is the subject upon which the General 
A•sem.bly lit,:ts legisle;bing in the enactment of all statutes we are 
here considering. Su¢h statUtes, expressing the-intent of the· 
legislature in their. ~naotment, .had but one objective, that is• 
to judicially say whethEJr a named person is of tJourid or unsound 
mind. 

In conjunction with the consideration to be given, Senate 
Bill No. 59 in disposing·of the questions arising here, due 
consideration must be given to the sections of House Bill 30 and 
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other sections :r(tla~1ng to prooedlire in such oases. They all 
have an equal relationship to the au.bjeot ~an(.t to e.aeh other alad 
possess a like measure dt authoz-i.tr and responeiblli ty tor the 
accomplishment of their joint purpose to provide tor .'SUch a 
hearing under all ot such statutes. · 

J:t is the view or this ottice that the teJ'lls of the 1lwo 
bills e.nd other statutes noted m.ay be rea,d.ily- reconciled with 
each other and ~onstl'ued to have 'the et.feot ot one law, because 
aa!d Senate Bill No. )9 and House Bill .30 and such ·other statutes 
se noted all relate to 1Jhe same subjeet or insanity. fhe teNs 
of the two separate bills now appe~ as independent sections· one, 
(Senate B1ll.No. 59) in Verll()nta AJUtotated Missouri S-tatutes, 
19.$5. and. the other (louse B1ll.30) in the n•w probttte code.~ t'he 
provisions ·ot both b1lls in their proper placuua treat ot ai1d peter 
to the hearings and all necessary·prooeedings 1no14ent thel'e~ in 
sanity oases ot allk1nds. Whatever the pUl"pose and object. ot 
such heatting may be, whether tor gUardianship or a!m.ply regarding 
.the subjeet ot !noompetenc7 gen&~ally, theT all are germane to 
the subject of insanity and should be considered as one law in 
relation thePeto. · 

The prQVisions of Senate Btll No. 59, in subseot1on 6 thereof, 
now su.bsect1on6 of Section 202~807, Vernonts Annotated Missouri 
Statutes,. 19.$.$, and the provisions CJt House Bill ,30 (Se~tions 2.97 
and 299' or the new Probate Code),_ (Seet1on47S.OB~, v.A.M.s., 
19$5), and Section 4 75.07.$ { V .A~M.s.; 19$.$), atie all in pari materia 
with each othe:r_as such provisions apply to th~ subje~t of notice, 
hearings, and responsibility tor payment or compensation or counsel 
app.ointed by the court tor in41gents in 1nsa.n1 tr and guardianship 
proceedings, and p&.7lilent of compensation of two licensed ph'fs1c18lls 
to examine the .proposed patient. in the mattel' then in probate · 
eourts. $ection 475.07$, on the·question ot hearings in incompetency, 
referring to the .requirements incident thertto ot notice, senice· 
thereof and appointment of collllSe1 fox- the subject or the inqu1:ey, 
reads as .follows; 

.. Hearing on 1ncompetencr .. notice .. servient 
• appointment of attGrneJ 

"1. When a petition tor the appointment or 
a guardian for an alleged incompetent is 
tiled, the court, it $at1st1ed that there is 
goodcause for the exercise of its jttrisdio­
tion, shall order that the facts be inqUired 
into by a jury, except that if neither pet!;.. 
t1oner nor the alleged inoompetent. demands a 
ju:rJ, the facts mar be inquired into by the 

. court. 
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· "2. The allegQ:~ ineompetent shall be . not1"!" 
f'1ed or the p~gt,Jeed1D.gb7 written notice 
stating the natul:te : ot • the pro4eed.1ng; time . 

· and place wlien..'the· proce~ditlg w111 be he'ard 
· · by' thtJ' court. and .th~t· such pe:rso.n is .•n"" .. 

tltl•d. to be present at the heatt$!1$ and. to 
·be asa1stec.i by eouu•l•. · The ·notice Shall be 
signed · by tl:le · ·. jucis•' or ' cle~k ot . tlie court : · 
unde~ ' the ·seal ot the ·•olU'iP ~ and sene4 1)1 . 

· ·pe,$on on the a11eged incem.pet.e~t · a ve~e~on­
able tttne betol:'e the' :ctate. se··t tor the he·a~1:ng. 
10t1-ee sh.a1l ·alee· be stven the · epou#e o:t :the · · · · 

.· ~llepd in,otnpe~etd~· . in, the manner· ;p,..•••v~bed . 
ll7·&et't1on·:47a.loo,.·a~Mo, 1t d1Ho\ed b1 the · ''· :.·,~~t. . ' ·.,,::·'·' ,,. '.' ·:. · .. ' 

.. ,. ; it 'J:lQ l.1c.ense4 ,a:ttorner· 'app,..,.s 'r~r the 
· a1l•s•4 · \tJ!).colJ1Petent at· th$· hearing the . eourt 

··:~a~ •. a:~~!!ti~:~!:~n~ail · =·±f::s:n;.!~n~ 
a~l• ai,orney tee t~,:,- the servt•es 7l&nderect. 

·. ·.~·. ~~ .. t~d as co~.1u1 '-n the p:rooe~di~~ ( L,.. 
19,$,, p. r , ~ .. :e. lfo •. )01. see. at7 •. ) 
' ··'· . - .. . ' . . . 

Se'C·tt~n 4$8~060, R~Ho· '1'949. prc>r1d1ng ·the 'px-ocn~dure to be 
tollowed lne1dent to a h.ea~tng and the a4Jud1o~;t:t.on ot e. subjeot•s 
eani tr and tlJ_e a~pointment ·ot a par*~an tor hiiri., it found to be . 
inoompetfud~; is:. in almost the exaot terms ae are the terms: ot · 
Seottqn !J.7.S.075t sup~a, on at~1Qtly t-egUla~ insanity proceedings 
1n a1'q case ot l.'nsantty C()nsidered alone. · 

· Seo~ion 47$~08.$, providing tor the payment of costs in com-
petency cases, e.ppEutring in V~A•M • .s. • 195$,. under the subject ot 
~uwdiansh1p, and rtelting the text ot pe:rtinent statutes under 
"G•ne:ral Prov1s1onstt which al.'e inten.d:ed to indicate and do indicate 
that their seop• includes bearings of atty' and all kinda in guard­
ianship and 1n. 1.ncompete-ncy·oaJes• and'the7 are thereb7 in pari 
:materia with each other on the subject. Said Seo.tion 475.085 reads 
as tollowst 

"'l'he oosts of an inquiry into the compe­
tency of a;ny p·erson shall be paid. t:rom ·· · 
his estate if he is round incompete-nt 0r, 
if his estate is insufficient, costs shall 
be paid by the county l but if the person 
is found not inoorripetent the costs shall be 
paid by the person filing the petition, un­
less he is an officer acting in his official 
eapaoi ty; 1n which· case·· the cost$ shall be· 
Paid by'the county. (L. 1955, p. ~ H.B. 

)" . 30, sec. 299. ., 
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Senate Bill No. 59 and House Bill 30 both were passed at 
th'e sam.e session ot the General Assembly ot this ·at-.te. By the 
eaaotme.nt ot the two bills on the s8.lll.8 s-ubJ$ct· on the same da7, 
the legislature would be thereby pres'Qmed to have enacted th• 
Bills to aid one anoth•r and with the intent that ·~since eaoh ot 
them relates t() the s8.lne subj•et'they shou14 be cons14er4td and. 
construed ~nd etfected and ent'(l)rcua4 as one law in 1noompc:ttE»n:Cy 
cases ot allJ kind. and soetpe• · 

In Stat• ex ~el. Moaeley et al. v.·tee et al.., .319 Mo. -Rep. 
976, $ $.W. (ad:) 8.3, the. $up1-em.e eourt, )19 Mo, Rep. 1.. b. 992. 
993, on the question, said• · 

. . . . ~ . . 

"It .t$ · appaztent: ·th~t tl\e" three ·ao·ts :ot ··192), 
afore eat d.• · each and. all deal w1 tho the. J&me 
and 1dent1ea.l au.bjact (nqely, the boax-d of 
r()$.4 o•ersett-s) · G.ealt w1.th in said Seot1(Jn 
10681tl Revised" Statu\es ·1919 1 . _and 11'1. ·said· 
Act ot Ap~11 1.· 1921. All ·said~ thr•• acta . 
or 1923 were et)A.etect· at the. s~e se$aJ.on ot · 
the General Aseemblf• two ot aald a4vs 
having 'been appxo~ve4 ·_b7 the aov•rn()r on the 
t:uime· day, anti the· th1~d act having be&n 
approved by the Governor.nineteenci'ilJS later. 

~ 'I ,, 

"Relating• as they cto, to t4e ea.m.e subject, · · 
and'theretQre being stattttes 1n 1!!£1 materia, 
said three aots of l92J.must '6i construed· · · . 
together as though:they oons~$-tU.ted·one act. 
(Gas eonade Oounty · v ~- · Gordon; 24.1 Mo ~ S6'; 
582J State ex 1~~ v~ Amick, 247 Mo. 211, 
290J State ex rel. v. Patterson, 207 Mo .• 
129, 144.) In the Pe.tterson case, supra; 
this court, en banc1 said, quoting appro•~· 
ingly Sutherland on Statutory Oon$tx-u.ct1on, 
sec,;tion 283J •All consistent statutes re-· 
la~ing to the same.· &1J.bjeet, an.d· hence prieny 
called statutes in :garimatet'1a, are treated 
prospectively andconstru.ed together as 
though they constituted, one aot. This is 
true where·the acts relating to the same sub· 
jeot were passed at different ·dates#· separated 
bf lorlg or short intervals, a:t_the same session 
or on the same day • t And, · in the Gasconade · 
Qounty oase, supra, this court, en bane, said, 
quoting approvingly Blaek on Int&:rpretation of 
Laws: 'Especially is it the rule that d1ff'er• 
ent legislative enactments passed upon the same 
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day ()X' at the same sesrd.on, and relating 
to the same sub jeot, a~.$ to be x-ea.d as 
parts' ot 'the same acv. '"· 

It Senate·B.tll No• 59"'and House B:tll )0-relate t(). the same· 
s~bjects ·ot: hearings ·itt. the pr~bate. court .. 1n 1aian1ty catuU11 .· ·· . 

g·&:ne:re.ll}r,. a:nct. cases .of insatd:itt. 1M.u1rie~ whe:re ·.a. gu.eWdi.arieb,1p 
is tavt;)lved and requiring, noti•e ··ti9. t~e sub'je·ot· ot ·th1!l · t.ilne ana 
plaee of the he'ar1ng. the I appointment by the court of Qourisf!>l tolf.t 
the subjeet, tt h.e does not·b:av$ ol' is unable to pJ?ovide Ccl)unsel, 
anl wet'e p(l$$ed at . the sam.. .. s•uuaiott. t>.t the legisl.a~e eu¢h acts 
l'itust be held ;to. be 1,n pari mat.,:~~···.· A .. h$a:r1ng Of auoh eh.araeter 
would avt\11:; ~()thing as tQ' i:ts validity without natlee.' ·. · . . t . ' 

J 

•·. · .. Pail~··::bo:.gtW. nottce,:~o .. ,~., f.l~ege(l.!IU~ane person· ot ~he 
t1me · and pla~.u~;. ·Qt :a ,he.ar1q ! ,_.. ; ttc:t: · h~s ·; ineompe,.enoy, ~n ·any.· .tnsani. ty 
proeeeding, .whether ·tnvolv1l:l8·c·~fJ1atU~~1I>· 01" in (lastts whctre ineompe­
tency is. tht·. onl.,- 1·ssue., l8'$.y!m; ·p.~ without. th• opportu.n1tr to be 
present and· de tend the .liberfiy/Q.:ttd .heedcnn ot hi.a person or to · 
ttt.te~.t hit~ ow t·ndependen.t 'PP~er, to .act fo:r .h1.11lSel.t, involving his 
r1.ght to haV'e .a' ·judgme-nt ·on Jlhe ,_sS,ll.e, . it agi.i~t hit~Jc, tteviewed. 
would be th$ · deprlvat~on· as: to .,h~ .ot due ·prooess .ot~~aaw~. 

: '· • I ' " • ,' . ' • ~·.; . ' . ' '. '. • . • 

I:,'' ' I •,''r' 

... Section l-Ot f>t . u~lcle X• l,t. ou.:r, M1$sour1 Constitu~ion ~ our 
bill· o1' rights,,. sta~est · "tb"''t",no persqn ~hall be d.cj~rived ot 
lite, liberty or. property without. d~e process ot law~ .·.' 

· mte Supreme Court ot lass9~ri,~ in th~ f.U~se ()f Wil.cox et al. 
v. Phillips et a1., 260 Mo. J:lE>P• 6o4., 1.c. 679.,, o~ this 'question, 
held& . ·· ·. . . . . . . ,· . 

. ' 

"·DUe· process· ot l,aw ••pencls on serv1oe, 
i.e., not~ee, an~, · aba49nt notice, dtte .. 
process was· not· gtv·~t\ them.·· As pointed·· 
out. in Womaoh v. st. Joaeph. 201 Mo. l~c. 
48cH • "Due PPoc~uss 'ot law'* means le;w 1n 
the ttegule.r ;£~nurse ot aqmil41.stra.t1on· . ·. . 
through· the- :\ilourts., . ( Iones v~ Yore, 142 
Mo. 1.·-~· 44.) The te~ tt•due process o£ 
law" is equivalent to the term tt the law of 
the landtt ... a term llliS old as Magna Cha~ts.. 
And, as said by Web.ster in a brief sparkling 
forever as a jewel in the crown of the 
American Bar in.tht$ D~tmouth College Oase 
(See 4 Wheat. l.o •. $81h "By the ~aw of the 
land is most clearly intended the general 
la'WJ a law, which heal.'"s bef'ore·1t oondemns; 
which proceeds upon inquiry, and renders 
judgment only a:t'ter trial. The meaning is, 
that every citizen shall hold his lite,, 
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liberty, prop$rtr and 1im'rtuntti,es1 under 
the proteetion: at the genel-al rules ·wnioh 
govetrn •oc1ety,"-·{sarber Asp,na.lt_Oo~_v. 
1Ud$e;. 169 Mo. 1.4 .• )6~,) In judicial 
proteedi~s•« say• ANDREWSil J., 1n B•rtholf 
'tf• o•:a•t~lJ~ 74 .:w.:r~ $0,, ,.d\t$ pl-Qc••-• of· 

.. · law .• ~;equires not1~tt .. ll.earing and ju4gtl'lent. 11 

.. . . . ' . ' ' ' 

· ':fhe SUprtm& Cotirt' or the. lJnited Sta~es hais, hel4 in :like . . 
flftect in ~- t'tas.,e, und~r . th~:: 0 due pr(.\cess" ·clause ot the Four~ 
teenth · Amtn'l~eht. ot the f&deral::. ~Oflf'.! tl tution. 

. !.'I' ' . ' . ' •,, . J 

fb.e, J•g11l.a~ure ·in Btt1i't~ons -~,~~. 2 qt · H?"a,~e Bill No. )()., 
~obat• .Oo~e. ~~ 19.$'.>,: pag$ q., h~~ glven ~ts· own 'onstruot1on: ~~ · •. 
the P'W:'1lOille• tet'DlS .and ef~&ct the b:!ll ia intended to have and . 
the· prt><u~O.twe to be followed thereunder. said section reads as 
tol:lowst · · · 

' .. ~-

"E,f.t'ective. Ds.~e .. Application.~ Saving Clause 

"Section 1 ~£}the P~bat4 O~de ot 19$5, · e:s- . 
. a~t•d. by Laws •. l9.)S~ p •. ...._, H.:B. No • .)O, 
provS:des .as tqllQws: · . 

""1. fh:ts Code shall. take e.t"feet and be in 
rox-.. te on and a.fter. Janu.ary 1, 19$6. The :91"0'• 
eed'ttre herein ·pt-escribed shall govern all 

·proceedings inprobate brought fitter the ef• 
f'ective date of the Code and also all further 
proeedutte in proceedings in probate then pend­
ingf except to th& extent that in the opinion 
ot: the court their application in partieul~ 
pt>o<.leedi11gs or parts thereof would not be 
fe8.S:1b1e or would. work injustice. in wltioh 
event the £ormer procedure shall apply. 

"t ~l. No aet done in a,ny proceeding commenced 
before this Coge take$ effect anq na'accrued 
right shall be im.p41ired by its provisions. 
When a right is acquired, extinguished or bar­
red. upon the expiration of a presol'ibed period 
ot tim,e which has co.mmenoed to run by the pro­
vi'Sion ot any statute .in f'.orce before this Code 
takes etf'eot, such prov1s1on_shall remain in 
for-ce and be deemed a part of this Oode with 
respect to such right, except as otherwise pro• 
vided herein.,ttt 

This section of House Bill 30 fixes the effective date- of the 
new Probate Code as January 1, 1956, and provides that the procedure 
therein prescribed shall govern all proceedings in probate brought 
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atter the ett"ective date ot the Code. i'he section alSG further 
provides that further procedure in proceedings in probate then 
pending,·exQept to the extent tb,at, in the opinion of the court, 
by appli-cation in partiou.lar proceedings• they would not be 
feasible or :would work 1n.j~st~of;l, in whi'ch &vent the procedure 
prescribed in House Bill jO shall not apply.· The section tu:rtb.er 
provides th;S\~ no act done in ~ proceeding commenced before the 
ett'ective date of the Code, and no pl"eviously accrued right, shall 
be impaired by 1 t s provisionS •. 

The legisl;ature th$n p:rov1ded th~ t new and pt!lnding proceed• 
1ngs at the etteet1ve date of the Oode.shall 'both be govel'ned by 
the new Code wtth the exception$ noted. The legialature then 
knew ot its. olin enactment ol' .subsection 6 qt Senate Bill lfo. $9•· 
now subsect-.on·6 ~r seotio~ 202~407 Vernon'sA~Gtated MissoUl'i 
Statutes, 19$5, lulder the eubjec' ot ·~blioHealth·and Weltare" 
and that. the.:aubjeote. there.in oo.ta1ned related to proeedure 
respecting persons· or unsound rd.nd touching publie welfare, 
including hearing$. notiee~;t, the appointJtl~nt ot counsel tor the 
subject. of the inquley, and the payment ot costs incident to the 
case, and tllat th' two btlls in their entorcf)mel'it in.the probate 
court would l1kelflnvolve ·tbe ~ubje~t 9f the .inquiry :,in the matter 
ot the poas1bl&' deprivation of his personal liberty Uiider guardian­
ship. The legis1attt.re. ~as awai'e, at the time ot tll.e enactment Gt 
both ·senate B~ll No. $9 and House Bill ,30, that the two bills in 
mEPJY proceeding$ in the probate court lrould neoessarily have to be 
construed toget~er in heat-i.ngs 'in insanity 1nqu1:r1es and proceed ... 
ings, and especially in such case$ where a guar,dian 11lUSt be appoint­
ed if the subje.ot should· be deelared to be ot Ul'lsou.nCl mind. It is 
true· that Senate Bill No • . 59 d.oas not provide• expressly; for the 
payment, or by who:m, of the costs ot such proceedings. But that 
Bill does provicie ·tor notice to the subjee·t of the inquiry, and others 
to whom notitle ts- ~equ.ired. to be given. It :requires the attendance 
ot witnes.ses. and other proc·. eedine;s presori. bed in said subsection 6 
ot said.bill. But House B~ll 30 (Seotion 475.08$, Vernonts' 
~tated. ~asour1 :;3tatutea, 1955, page 1,42) does provide tor the 
costs to be paid by the eounty,iri incompetency inquiries if' the · 
subject is found to be .~:q()ompetent and his estate is insufficient • 

. '!'he terms and et.f'ect or~:senate Bill No• 59 and House Bill 30, and 
the fact that they were passed at· the same session of the General 
Assembly• const1tuttt them as. being in pa:t.i materia. As previously 
pointed out the Legislature has in Sections 1 and 2 of House 13111 
.30 given its· own oonstpuot!on of the provis~ons of House Bill 30' 
in ins$.n1ty proceedings of any sort; in~luding insanity proceedings 
1nstituted.under said See~1on 458.060 in guardianship oases, 
requiring the appointm~nt or a guardian,. The construction given ot 
a statute by the legis.la~ure itself, as indicated by language in 
a section enacted or in other or subsequent enactntents, while not 
controlling, is said by the courts to be entitled to due consideration. 

-9-
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Our Supreme .Court has so held. In the case of state ex :tnt. 
Atto~ney.G~U$ral v. Long•Bel~ Ltimber Co.,, 321 Mo. Rep. 461, in 
.discussing the question of oo~.porate powers to engage in dit.fe~ 
etit line~' ot busilUiss, but all. being in some measure germane to 
the subject eovered bY'. thenr separately and wi-thin their corporate 
powers, the court, l.e. 4.99, said# 

«tA further signttie.ant factor, though 
nGt controlling, but·· one wbicm 1s never• 
tbe le&UJ entitled to reapect.ful oonsidera­
ttop (Hall v. Sedalia, 232 Mo, ·J44, l.c • 
.3.)5)'1 is the .fact that a eubsE;quent Gen• 
ettal Assembly so interpret sta.~d statutes. ***''" . . ·, .. , •.. , I . 

. 1.: . 

In tho Qase of HUll v~ Baumann, lll s. W ~ ( 2d) 721, the Suprt'!tme 
O,ourt of this state,· observing tlie rule or construction of two 
s·tatutes :P.a·ssed Jat t~e same seas ion of .. the General Assembly, at 
1 •. o. 72.5 said.: ·. 

' ·. . -

·."'We *h1~ the applicable rU:le is: 
"'that whe~e two acts are pa$\sed at the 

· same sesston ot the Legislatiure relating 
to the s8Jlle subje~t•matter, ;as here, they 
are in pari materia, and, to arrive at 
the true legislative intentr. they must be 
construed together * * *·"' · 

' . 

The same rule of construction was considered anc.'l restatect·in 
the case of State ex rel·. v;. Mitchell et al., 181 s.Wl ( 2d) 4.96. 
The court, on the question. l.c. 499 said: . 

"Statutes are in 'pari materia' when they 
are upon the same matter or subject. 31 
c,.J., P• j!)8; and ·the rule of oonstruetion 
in such instances proceeds upon the sup• 
position that the aeveral statutes relating 
to one subje~t were governed by one spirit 

·and policy and were intended to be eonsis• 
tent and harmonious in their several parts 
and provisions • .:HE<·U·u 

We believe that under the above authorities• applied to the 
terms of said bills and the context of the bills themselves; respect­
ing incompetency and guard+anshi~ proceedings under Section 297 
(.New Probate Code; House Bitll 30} and under subsection 6 of S$nate 
Bill No. 59; all being in pari materia, coet.s, of any proceeding~:' 
determine the competency of any person in guardianship cases or·tn 
any other cases of incompetency shall be paid under Section 475.085 
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b)T the county if the est.~te oi' the subject, if the subject is. 
adj~dged to be incompetent, is. insuffici~nt to pay suoh costs .• 
Tll.is wbuld include l'easonable.compensat14n to be. allowed by th• 
court toxo twq :li()Eua.sed physicians, .:t;h$ appointment of' wh~ll)."' tQ 
exfin!ine the propoeed patient~ and. report on t~e mental oond1t1en 
of the patient aiid his"~eds, is provided tor· in subsection) ot 
section 3 o:f Senate .Bill Nt7>. 59, .page 3 • 

..._ . . _. . ., 

·.'·· ' 

We .find. no provision in Senate ~111 Nq. 59·Qr..~ouse Bill. )0 
for the paym~l+t • ot, oo~pensa"fdon to · the . special eQmndssioner · whose 
appointment to assist. in ~he conduct ot' hospital,i~at!on procee.dings 

. 1s au tho:r1Jia<i, by se~tion 9 ,· page 5, ot Senate Bill No. 59. ·The 
section .P~\y'.i;'d.ea that tlie ·court is ·authorized to appoint suoh 
coriuilis,ioner. but 1 t ts ~o:t m.~tory that the -court do so. lt the 
court does-not appoint su~h·sp~cial eommlss1oner to:r·such purpo$es, 
1 t. l;IOuld appear ·.that ~he court would b$ requixoed .to perfq:rMI t~e 
servic~s itself that the commissioner might pertormin.such p:ro­
ce~dings incase he should be appointed by the·court, but is not 
so appointed.· In no ,event does· Senate Bill No. 59 or House Bill 30 
provide . .for.cqmpensation to ba.paid to such commissioner •. W6) 
believe that the rule applies. here that a public ottieer must be 
able to point to some provie!o~'ot. the statute authoriting pa1111ent 
to him of compensation, and.ZlC) such autho~ity.erl~Sts here with 
respect to the services of .such special aonmdssioner. 

CONCI,USION 

Considering the prem:1.ees, it is the opinion o£ this ottioe 
that Senate Bill No. $9 and House Bill 30, ena..cted by the 68th 
General Assembly, prescribing the' procedure to be followed 1n 
probate proceedings, .. and o·ther statutes here considered relating 
to the same subject of' insanity hearings, are· in pari materia 
with one another and that in such hearings and pr~ceedings the 
costs of the proceedings to dete:t'llline the competency of any person 
in guardianship eases or other aases of alleged insanity shall be 
paid under Section 475.085 bY the county it the estate of the su..b­
ject, if he is adjudged to be of unsound mind, is insuf.ficient to 
pay such costs. 

The foregoing opinion, which I hereby approve, was prepared 
by my assistant, George w. Crowley. 

GWC/lo/bi 

Very truly yours, 

JOHN M, DALTON 
Attorney General 


