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“INSANITY PROCEEDINGS:““Cdéts}%n all .probate insanity proceedings under

COSTS: - 77 -Senmate Bill.59 and House Bill 30, passed by the
68th General Assembly, such bills, as sections,
and other sections on the same subject considered
herein being in pari materia, must ®e paid by
the county involved if the estate of the subject
of the inquiry, if adjudged to be of unsound
mind, is insufficient to pay such costs,

December 16, 1955

\ )

Hongrable Rex A, Henson | \ ng
Prosecuting Attorney | . "
Butler County joa &

Poplar Bluff, Missouri ~ L

This opinion is rendersd by this office in response to
your request whioch reads as ‘follows:

"The Probate Judge and I are having
trouble in determining the course of
progedure we are to follow in committing
patients to the State Mentsl Hospital es
warde of the county under the provisions
of Sepate Bill No. §9 passed by the 68th

General Assembly,

"I heve not examined this Senate Bill per-
sonslly but I am informed by the Probate
Judge that Section 202,150, Revised Staw
tutee of Migsouri, 1949, pertaining to the
appointment .and payment of an attorney for
an insane person and Seetion 202,160, perw
taining to the payment of costs by the
county for an insane persen have both been
repealed and that the new law &s set out in
Senate Bill No, 59 does not provide for the
paynent of an attorney to represent an
indigent person and does not provide for the
payment of the costs, He also pointed out
that Senate Bill No. 59 provides for the
appointment of a gpdclal commissioner te
agsiat in the oonduet of hospltalization
proceedings but the blll is silent as to his
gualifications and compensation,

We 8ls0 note that the bill makes no pro-
vislon for the payment of the physicians to
be appointed by the Court, and we are wone
dering if a Court order dlrected to two
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 physicians to make the examlnation of
the patlent ls Intended te force an
examination by a physieian without com-

pensation,

"We would appreciate your opinion as to
our course of procedure with respect to

these questions.” .

" Your reqiest indicates that the question has arisen before
the probate judge ofiyour county ss to the procedure to be followe
ed in committing indigent patients adjudged to be of unsound mind
to a state mental hosplial as wavrds of the county, under the pro-
vislons of Senate Bill No, 59 passaed by the Sixty-eighth General
Assembly, . . == Co A
-~ The request lncludes alsc various questlons to be here con-
sldered and answered, such as theé appolntment and compensation of
counsel for an indigent subject of an inguiry as to his competensy,
the payment of the c¢osts of sush proceedings, the sppointment by
the probate court of a special commissloner to assist in the ¢on~
duet of the hospitalization proceedings, Sénate Bill No. 59 provides
in certain of 1is sections that if en epplication questioning an
indigent person's insanlty and requesting hospitalization Tor sueh
person is referred by the eourt Vo the speelal commigaioner he
shall ceuse a prompt exaemination to be had of the proposed patient -
by two physiclians, If their report 1s that the patient is not
mentally 111 the court may terminate the progeedings without
further effort and dismiss the application; otherwise, the court
shall fix a date for and give notice of a hesring to be held not
less then five deys nor more than fifteen days from the receipt
of the report, , T :

The proposed patlient, the aspplieants, and all other persons
entitled to notlce shall be offered an opportunity to appear &t
the hearing and may present and ¢ross-examine wiltnesses, and the
court mey, in ite diseretion, hear the testimony of any other pers
son, Upon the ¢ompletion of the hearing, end considering the
record, if the court {inds that the proposed patient is mentally
11l end in need of ecustody, care or treatment in a mental MHospital
and lacks suffilcient capacity because of hig iliness to make need-
ful decisions concerning his hospitallization the court may make
an order for teéemporary confinement for a perlod not exceeding six
months for hospital observation, or for an indetermlnate period}
otherwise, the court shall dismiass the proceeding.

Meny of these provisions are of the térms'appearing in Senate
Bill No. 59. They are elsments of the procedure necessary to be
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followsd in. approaching anﬂ earrying on thé process of an

‘ 1nguisition ag to any person's soundness or unsoundness of
mind and pointing te his hmspitalizatien, ‘Other matters re=
lating to the procedure in such e oage and also rala%ing t@
¢« .the subjeet, will ba aensidered ag we proaeed.

- The queatian of whether ar net Senate B111 Rb. 5? pre- .
~vides adequate authority for the appointment of counsel for

:‘»;the person alleged to be insane, and the allowance of a fee

. %o such counsel by the court, the payment of the costs of such
a proceeding, the authority of the court to appoint and allow

< gompensation to him for his services asspeciel commissioner, .

“Q¢and ‘the appointment of ani

owanca of reasonable compensabion
b0 two Llcensed ph{sieians oxamine the" progosed patient and.
. report thereon &g to his mental conﬁition, all appesar to be -
matters of doubt and. unaerbaintg to the probate judge under the
terms of sald Senate Bill No, ‘since, as the regquest states,
- only some of such matters: being expreaely named or provided. far
= 1& aaid senata Bill No, 59. -

ﬁhe raquest also indiaabes that the matter of unaertainey
as ho the procvsdure to be followed in such cases is abtribubable‘
to the rapeal of Seétlong 202,150 and 202,160, RSMo 1949, and.
that Senate Bill No. 59 has no provision therein for the payment

... -of such counsel nor the costs of the procseding, and does not
. .provide for the peaymeniy of the sompensation of a special

.. commizsioner nor for the two physicléns, the appointment of whom
15 authorized by -sald Semate Bill Wo. 5?._(

. ﬁeatians 202.159 and 202, 160, as existing statutes bafore
their repeal. wore statutes relating to proceedings followed in

- & Jury trial in probate court and refefring to the sppointment

of counsel for the subjeot and his fees, and the payment of the

costs of the proceedings by the county on the question of ine

sanity or mental incompeténcy of an indigent psrgon, Senate ’

Bill No. 59 is an act of the General Assembly on the same subject,

' There are various details to be observed in the proceedings by

‘which e case of pompetency or incompetency of a person 1ls to be
detérmined, but they all stem from the same subjeet - insanity or
unsoundness of mind., Thet is the subject upon which the General
Agssembly was legislating in the enactment of all statutes we are
here considering. Such statutes, expressing the intent of the’
legislature in their enaetment, had but one objective, that is,
to judicially say whether a named person is of gound or unsound
mind,.

In’ conjunetimn with the eonsideration %o be glven Senate

Bill No. 59 in disposing of the questions arising here, due
consideration must be gilven to the sections of House Blll 30 and
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other #sctions relating te procedure in such cases, They all
have an equal relationship to the subject and to each other and
possess a like measure of authority and responsibility for the
agecomplishment of thelr jolnt purpose to provide for such a
hedring under all of such statutes, L

- It 18 the view of this office that the terms of the two
bills and other statutes noted may be readlly reconciled with
each other and construed to have the effee¢t of one law, becsuse
gald Senate Bill No, 59 and House Bill 30 and such other statutes
g0 noted all relate to the same subjeet of insanity., The terms
of ‘the two separate bllls now appear as independent sectlions one,
(Benate Bill No, 59) in Vermon's Annotated Miassourl Statutes,
1955, and the other (House Bill 30) in the new probate code. The
provisions of both bills in thelr proper places treat of and refer
to the hearings and all necessary proceedinge incident thereto in
sanlty cases of all kinds, Whetever the purpose and object of
such hearing may be, whether for guardlanship or simply regarding
the subjeet of incompetency generally, they all are germane to
the subject of insanity and should be consldered as ons law in
relation thersto. - o

The provisions of Senate Bill Fo. 59, in subsection 6 thereof,
now subsection 6 of Section 202.807, Vernmon's Annotated Missouri
8tatutes, 1955, and the provisions of House Bill 30 (Seetions 297
end 299 of the new Probate Code), (Bection 475,085, V.A.M.S.,

1955), and Section L75.075 (V.A.M.S8., 1955), are all in pari materia
with each other as such provisiona apply to the subjeet of notice,
hearings, and responsibility for payment of compensation of counsel
appointeéd by the court for indigents in insanity and guardianship
proceedings, and payment of compensatlon of two licenssd physiclans

to examine the propoded patient in the matter then in probate -
gourts, Seotion 475.075, on the question of hearings in incompetency,
referring to the requirements ineldent thereto of notice, service
thereof and appointment of counsel for the subject of the inquiry,
reads as follows} o

"Hearing on 1ncompéténny - notice -~ gervice
~ appointment of attorney

"1. VWhen a petition for the appointment of
e guerdisn for an alleged incompetent is
filed, the court, if satisfied that there is
good cause for the exercise of its jurisdie-
tion, shall order that the facts be inquired
into by a Jjury, except that if nelther peti-
tioner nor the alleged incompetent demends a
jury, the facts may be inquired into by the

. eourt,

-
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"2, The allegdd inecompetent shall be noti~
- Pied of the prgoeeding by written notlee -
ptating the nature of the proceeding, ‘time
'-and plece when ‘the proceeding will be heard
' ‘the eourt, and that such person is en-
titled to be present at the hearing and to
- ‘be assisted by counsel. The notiece shall bs
 8lgned by the Judge or clerk of the court
under the seal of the eourt, end served in
" person on the slleged incompstent e reason~ =
- able time before the date set for the hearing._

. Hotice ehall also be given the spouse of the
- 'alleged ingompetent in the manner prescribed -
S By sg@tlen u7a,1ee, Hsﬁb. it diros ed by the e
e acmr . '

ong If na 1i¢ensed abcerney appeara for the .
-~ alleged lmcompetent at the hearing the court
- ghall appyint an attorney to represent him
4n the proteeding, and shall allew & reasons
able afttorney fee for the services rendered,
- ko be taxed as coste in the preaeeéiaﬁ (L.,
: 1955, ptmy EQB& EQ. 30’ 860. 2?7.

8eetian h58 eée, Rbﬂe 19&9. previding the pracedure to ba
followed incident to a2 hearing and the adjudisation of 2 subject's
sanity and the appaintment of a guardlaun for him, if found to be.
insompetent, 1is in almost the exact teérms as ave the terms of
Section i 75.6;5 supra, on strictly vegular insanity proeeedings
in any cage o insanity'considered alaae. ,

Section E?S 0858, praviding for the paymgnt of costs in vom=

petency cases, eppearing in V,A.M.3., 1955, under the subject of
guardianship, and raciting ﬁha text of pertinent statutes under
General Provisions" which sre intended to indicate end do indicate
that their scope includes hearings of any and all kinds in guard
ianship and in incompeteney cases, and they are hhereb gari
materga with each other on the subjéet. 8ald Seetion I75.085 reads
as follows!

"The costs of an inguiry into the compe-
teney of ang person shall be paid from’

his estate 1f he is found incompetent or,
if his estate lag insufficlent, costs shall
be peld by the countyi but if the person
iz found not incompetent the casts shall be
paid by the person filing the petition, un-
less he is an officer acting in his offleial
capaeclty, in whieh cage the costs shall be
paid by the counby. (L. 1955, Pe____» H.B,
30’ 86C. 2990)

5o
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Senate Bill N¥o, 59 and House Bill 30 both were passed at
the same session of the General Assembly of this state, By the
ensctment of the two bills on the same subject on the same day,
the legislature would be thereby presumed to have éenacted the
Bille %o aid one another and with the intent that sgince each of
them relates to the seme subjest they should be considered and
construed and effected and enforeed a&s one law in incompetency
cagses of any kind and scope. ' - -

© In State ex rel Moseley et al. v, Lee et al., 319 Mo. Rep.
976, 5 8.W. {24) 83, the Supreme Court, 319 Mo, Rep. l.t. 992,
993, on the question, saidt ‘ ST

"It is apparent that the' three agts of 1923,
aforesaid, each and &ll deal withiothe mame
~ and identiecal subject (namely, the board of
road overseers) dsalt with in sald Sectlon
1068l;, Revised Btatutes 1919, and in said
Act of April 7, 1921, All said three acts
of 1923 vere enacted at the same session of
the General Assembly, two of sald acts  °
having been approved by the Governor on thé
geme’ day, &nd the third act having been
approved by the Governor. ninetsen days later,

”Relaﬁingg‘as ghgy &m% tetthaizéme ?ubﬁeéti
and therefore being statubtes 1n pari materia,
said three ascts of 1923:mn8t»33 construed
together as though they constituted one act.
{Gasconade County v, Gordon, 241 Mo. 569,

582; State ex inf, v. Amick, 247 Mo. 271,

2903 8tate ex rel. v. Patterson, 207 Mo.

129, 1ih.) In the Patterson cass, supra,

this court, en bane, sald, quoting approv-’
ingly Sutherland on Btatubtory Construection,
section 2833 'YAll consistent statutes re-
laging tz Eh: s&ge,ﬂnbgéct% a?d'henne briefly
called statutes in pari meteiia, are treated
prospectively and construed together as

though they constituted one act. This is
true where the acts relating to the same sube-
jeet were passed at dlfferent dates, separated
by long or short inbtervals, at the ssame #esaion
or on the same day.,! And, in the Gasconade
Qounty case, supra, this court, en bane, sald,
quoting approvingly Blaeck on Interpretation of
Lawa? 'Espeocldlly is it the rule that differ~
ent legislative enactments passed upon the same

—6-—
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day or at the same sessien, and relating
to the same subject, are to ‘be read as
- parts of the ~Bame aet¢ S ,

. If Senate Bill No, 59 and Hens& BI11 30 relate to the same
subjeote of hearings in the probate court in imsanlty cages, .
generally, and cases of insaniky’inquirias where a guardianship
1s involved and requiring notice to the aubjeat of the time and
place of the hearing, the. appointmant by the court of courisel for
the subjeet, if he does not have or is unable to provide counsel,
and were passed at the same. session of the legislature such acts
must be held to be in peri materie, A hearing of such aharaetér
. would avail nething as  to ita validiby'wiﬁheut nnbiae. o

. Failura He. | iva notice’ to ﬁh@ ‘alleged insane persan ar the
time and plate of & hearing as: to his ‘ineompeteney in any insanity
proseeding, whether ‘involving -guardianship or in cases where incompe-
teney is the only issue, lerving him without the opportunity to be
pressent and! dafand the libarty and freedom of his person or to
effect his own independent power. to .act for himself, involving his
right to have & judgment on the issue, if againﬁﬁ him, vreviewed,
weuld be tha daprivation a8 bo him er due ‘process efslaw. ,

. Seetian.la, or Article I, af aur Miasouri eenstitutien - our
Bil1l of rights = statest "That no person shall Ye dagrived of
life, libarty er property wibhaﬁt dua process ef law,

" The Supr&me Gourt of Eﬁssaﬁri 1n ﬁha case of Wilcox et al.
Ve Phillipa et ai., 266 Ma. Rep~ 63&, 1 6. 679, Qn ‘thils ‘question,
held: - G

“Due proeess of law depends on. serviee,
i.e., notise, and, absent notiae, due
process was not glven them, As pointed
out. in Womach v. 8t, Jbseph, 201 Mo. l.ec.
182t t"Due procsss of law" means law in
the regularicourse of administration -
through the " EQurts.ﬁ.tanes v. Yore, 142
Mo, l.c. hli. ) ‘The térm '"dus process of
law" 45 aquivalenﬁ to the term "the law of
the land" - a term as old as Magna Charta.
And, as said by Webster in s brief sparkling
forever as a jewel in the orown of the
American Bar in the Dartmouth College Case
(See l. Wheat., l.e¢. 581}, "By the law of the
land i3 most elearly intended the general
lawy a law, which hears before 1t condemns;
which proceeds upon inguiry, and renders
Judgnient only after trial, The meaning is,
that every citizen shall hold his life,

d-?-



)

chgrabie Rex A. Henson

'liberty. property and 1mmnnitiss under
the protesction or the general ruias'whieh
govern soclety," (Berber Asghalt Co., V.
,,Ridge, 169 Mo, lceg 3811.. In Judicial
~ proeceedings," saye Aunﬂgwsf J.5 in Bertholf
v, 0'Reilly, T4 K.Y, 509, "due process of
ﬁ“law‘raquires notic;”Qhaaring and Judgment.“

' The Suprems ﬁourt of the United Stabes has held in’ 1iks
effect in many cases under the “"due process" clause of the Fourq
teenth Amsndmnh& or tha fedsral sanetitutien.

" The 1egisla#ura in sestions 1:pnd 2 of House Bill Nb. 30,
Frabata Code of 1955, page has given {ts own gonstruotion of -
the purpose, terms and ae% the bill is intended to have and .
thilpreeedure to ba follawad thareunder.' Said sectlon reads as
follows? ' ‘ e ‘ : , C . o

*"gffeetive naée'* AppiiéatibnAé Saving Clause

"Section 1 of tha Probate Code of 1955. en-
-acted by Laws 1955, p. __ ., H.B., ¥o. 30,
‘ .pravidaa as raliewsa_

wey, This Code ghall teke effect and be in
foree on and after Jammary 1, 1956. The vrow
cedure herein preseribed shall govern all
progeedings in probate brought after the efw-
fective date of the Code and also all further
proesdure in proceedings in probate then pend-
ing, except to the extent that in the opinion
of the eourt their application in partieular
progeedings or parts thereof would not be
Teagible or would work injustice, in whieh
event the former procedure shall epply.

"t2, No eset done in any proeeading eommeneed
before this Code tekes effect and no accrued
right shall be impaired by its provisions.

When a right is acquired, extinguished or bar=
red upon the expiration of a prescribed period
of time which has commenced to run by the pro-
vision of any statute in force before this Code
takes effect, such provision shall remain in
force and be deemed a part of this Code with
respect to sueh right, except as otherwise pro-
vided herein,'"

This section of House 3111'30 fixes the effective date of the

new Probate Code as January 1, 1956, and provides that the procedure
therein prescribed shall govern all proceedings in probate brought
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‘after the effective date of the Code, The section also further
provides that further procedure in proceedings in probate then
pending, except to the extent that in the opinlon of the court,
by application in particuler proceedings, they would not be
feasible or would work Injustice, in which event the procedure
prescribed in House Bill 30 shall not apply,., The section further
provides that no act done in eny proceeding ecommenced before the
effective date of the Code, and no previously acerued right, shall
be impsired by its provisions,. o :

s

, The leglslature then provided that new and pending proceed-
ings at the éffective date of the Code shall both be governed by
the new Code with the exceptions noted. The legislature then
knew of its own ehsctment of subsection 6 of SZenate Bill Ko. 59,
now subsection 6 of section 202,807 Vernon's Ammbtated Missouri
Statutes, 1955, under the subject of "Publie Health and Welfare"
and that the. subjects therein conteined related to procedure
respecting persons of unscund mind touching publie welfare,
insluding heerings, notices, the appointment. of counsel for the
sub ject of the inguiry, and the payment of costs incident £o the
case, and that the two billse 1an their enforeement in the probate
court would likely involve the subject of the inguiry in the matter
of the possible deprivation of his persondl liberty under gusrdian-
ship. The legislature was aware, at the time of the ensctment of
both Senate Bill No, 59 and House Bill 30, that the two bills in
many proceedings in the probate court would necessarily have to. be
construed together in hesrings in insanity inquiries and proceed=-
ings, and espeocially in such cases where a guardian must be appoint~
ed if the subjeet should be declared to be of unsound mind. It is
true that Senate Bill KNo, 59 does not provide, expressly, for the
payment, or by whom, of the costs of such proceedings, But that
Bill does provide for notice o the subleot of the inquiry and others
to whom notice is required to be given. It requires the attendance
of witnesses, and other proceedings prescribed in sald subsection 6
of said bill. But House Bill.3on%5ectien L75.085, Vernonts:
Annoteted Missouri Statutes, 1955, page 142) does provide for the
costs to be paid by the county in incompetency inguiries if the
subject 1g found to be incompetent and his estate is insuffielent.
.The terms and effect of!Benate Bill No, 59 and House Blll 30, and
the fact that they were passed at the same session of the General
Asgembly, constitube them as belng in pail materla. As previously
pointed out the Leglslature has in Sectlions 1 and 2 of House Bill
30 given 1ts own construction of the provisions of House Bill 30
in insanity proceedings of any sort; inecluding insanity proceedings
instituted under said Section 458,060 in guardianship cases,
requiring the appolntment of a guardian, Thé construction given of
a statute by the legislature 1tself, as indlicated by language in
a section enacted or in other or subsequent enactments, while not
controlling, is said by the courts to be entitled %o due consideration.

-9“
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Our Euprams ‘Court has so held. In the e¢ase of State ex inf.
Attorney Gensral v, Long=-Bell Lumber Co., 321 Mo. Rep. 461, in
discussing the gquestion of corporate powers to engage in differ-
ent lines of business, but all being in some measure germane to
the subject ¢cvarad by them separately and within their corpcrate
pGWQrS, the ﬁeurtj l,¢. L’-ggy Saidg

"iA Purther aignifieant fastor, thcugh
‘not controlling, but one which is never
the less entitled to respectful eoneidera-
tion (Hall v, Sedalis, 232 Mo, 34k, 1,c.
355), is the fact that a subsequent Gene
eral. Asaembly 80 1nterpret said statutes,
-%%@*

Xn the caaa ‘of Hull v, Baumann, 131 S.W. (2d) 721, the Supreme
Gourt of this state, observing the rule of construction of two
statutes passed at the same session of the General Assembly, at
1l.e. 725 saldy - A

“"tye think the applicable rule is:
"That where two dots are passed at the

- game session of the Legislature relating
to the seme subjectematter, as here, they
‘are in pari materis, and, to arrive at
the true leglislative intent ~ they must be
construed tegether * 3 i,

The same rule of construction wag considered and restated in
the case of State ex rel.v, Mitchell et al., 181 s, w; (24d) h?é.
The court, on the question, l.c. 499 saids

"Statutes are in 'parl materia' when they

are upon the same matter or sub ject, 31

Cedsy Ps 358; and ‘the rule of construction

in such instances proeceeds upon the sup~-
position that the several statutes relating
to one subjeect were governed by one spirit

and polliey and were intended to be econsise=

tent and harmonious in thelr several parts
" and provisions, "

We believe that under'ths above authbrities, applied to the
terms of sald bills and the context of the bills themsélves, respect-
ing ineompetency and guardianship proceedings under Sectlon 297
(New Probate Code; House Bill 30? and under subsection 6 of Senate
Bill No. 59, all being in pari materia, costs, of any proeeedingto
determine the competency of any person in guardianship ceses or in
any other cases of incompetency shall be pald under Section 475.085

w]lOm
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by the eounty if the estate of the subject if the subjeet is

ad judged to be 1necmpetent, is insufficient to pay such costs.
This would ineclude reasonableé compensation to be allowed by the
court for two 1icensed physioiana, the appointment of whom, to
examine the proposed patient and report on the mental condition
of the petient and his ngeds, is provided for in subsection 3 of
section 3 of Senate Bill No. 59, page 3.,

We find no provision in Senate Bill Nb. 59 ‘or House Bill 3@
for thse paymant of. eompennation to the special commissioner whose
appointment to assist in the conduct of’ hospitalizatlon procaedings
18 authorigsd by section 9, page 5, of Senate Bill No. 59.
section provides that the court ls suthorized to appoint suﬁh
commisgloner but 1t is not mandatory that the sourt do so. "If the'
court does not appoint such speclal commissionsr for such purposes,
1t would eppear that the court would be required to perform the
services itself that the commissioner might perform in susch pro-
eeedings in. ¢éase he should be sppointed by the court, but iz not
80 appointed. In no event does Senate B1ll No. 59 or House Bill 20
provide for. ecmpsnsacion to be paid to such.eommissioner, .We »
belleve that the rule applies here that a public officer must be
able to point to some provision of the statute authorizing payment
to him of compensation, and no such authority exlsts here with
respect to the services of such spaeial commissicner._

| GONCLUSION

Considering the premises, 1t is the opinion of this office
that Senate Bill No. 59 and House Bill 30, enacted by the 68th
General Assembly, prescribing the procedure to be followed in
probate proceedings, and other statutes hers considered relating
to the same subject of insanity hearings, are in pari materis
with one another and that in such hearings and proceedings the
costs of the proceedings to determine the competeney of any person
in guardianship cases or other camses of alleged insanity shall be
pald under Section }75.085 by the county 1f the estste of the sub-
jeet, 1f he is adjudged to be of unsound mind, is insufficient to
pay suech costs,

The foregolng opinion, which I hereby approve, was prepared
by my esslstant, George W. Crowley.

Very truly yours,

JOHN M, DALTON
Attorney General
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