o e

CRIMINAL LAW: Under the provisions of Section 559 350, RSMo. Cum. Supp.
1953, a man may be charged and convicted for failure
to support his children born out of wedlock potwith-
stending the fact that he does not have the legal
right to the:care and dustody of said child or children,
and that paternity as an element of the offense, may be
established in such .criminal proceedingse.

August 29, 1955

Honorable J. P, Morgsn
Prosecuting Attorney
Livingston County
Ghillicoths, Missourl

Dear Hr. Morgent

Reference ia made to your request for an official opinion of
this office, which request reads as followst

45 Progecuting Attorney I am continually
regquested by the lecal 0ffice of the Welfare
Depertuent at the epparent insistence of

their State Headguarters te file oriminal
chargas egainst alleged fathers for the support
of their purported children.

"I would appreciate your opinion on the following
questiont

"l, Whet provision is made, if any, in
the criminal laws of the State of Missouri
relative to establighing the paternity of
a ghild and what {8 the proper oharge to
filet"

We undergtend your qguestion, in the broad sense, to bet "May
e man be charged,. convieted end punished for failure tc suppert an
1llegitimate child,"

Your attention is directed to Section 559.350. RSMo, Cum. Supp.
1953, which providest

"If eny man shall, without good cause, fail,
neglect or refuse to provide sdequate food,
clothing, lodging, medical or surglecal attention
fer hig wifej or if eny man or woman shell,
without good cause, abandon or desert or shall
without good ceuse fail, negleet or refuse to
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pravide adequate foad clething, l@dging,
~medical or surgloal attention for his or
her ¢hild or ehildren born in or out of”
wedlock, under the age of sixteen years,
op if any other persen. not the fatheér or
nmothex, havin§ the legel cere or custody of
such minor child, shall without g ood causs,
fail, refuse or negleect to provide esdeguate
 food, eleothing, lodging, mediecal or surgical
';attenﬁian for such eh&ld, whether oy not, in
elther such case such child or children, by
reggon of such fellure, neglect or refusal, .
shall actually suffer physical or materisl
. want or destitulen) or if any men shall leave
the state of Missouri and shall teke up hias
abode in some other sbate, and shall leave his
wife, child or children in the state of Missouri,
and shall, without just c¢ause or excuse, fail,
%leah or refuse to provide seld wife, child or
ldren with adequate food, clothing, ledging,
modiaa& or surgicel attention, then such person
shall be deemed gullty of a misdemesnor} %E%h

'b‘

it shall be ne defense to such charge that ©
L?athsw~ 668 not have the care &nd custody of
% hi1d OF Children oOr That SOMS pOrson OF

orgenization other then the defendant has
_furnished food, e¢lothing, lodging, medical or
ssubeical attention for said wife, c¢hild or
children, and he or she shall, upen conviction,
be punished by imprisonment in the county jail
not more then one year, or by fine not exceeding
one thousand dollars or by both such fine and
 imprisonment, No other evidence shall bé required
to prove that such man was married to such wife
than would be negessary to prove such fact in a
eivil action,* (ﬁhdarseoring ours.)

Thig aecbian is 1dentiea1 with Seetian 559.350, ag contalned in
the 1949 revision,with the exception of the underscored portions. ' The
underscored portions were added in 1953, House Bill 309, Laws 1953,
page h2li, The legislative history of said section, prior to the :
1953 emendment, insofar as it mi%ht be related %o the question at
hend,may be found in the cases of; State sx rel, Canfield vs.

?c§te§§131§i 2282 Mo.. APDe 553. 292 3.W. 85, and State vs. White, 2&8
‘ [ L ] Q

In the cese of State VB White, 218 BJWe2d. 8&1, the Supreme

-
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Court had before it for determination on the then existing statute the
precise question here involved. The defendant was charged under the
provisions of Section 559.350, RSiMo. 1949, with failure to support his
alleged child born out of wedlock, ' In holding that the defendant could
not be ¢onvicted under said secticn, absent a showing that defendant
had the legal care and custedy of ‘sald child, the court said:

"Strict construction of eriminal statutes

is a fundamental principle of our law,

Criminal statutes are to be construed

strietly; liberally in faver of the de-

fendant, and strictly zgainst the state,

both a8 to the éharge and the proef. No-

one i3 to be made subject to such statutes

by implication.,' 3State v. Bartley, 304

Mo. 58, 263 S. W, 95, 96. See also State

v. Lloyd, 320 Mo. 236, 7 8, W. 2d. 34k} State

v, Taylor, 345 Mo. 325, 133 3.W. 2d. 336;

State v. Dougherty, 358 Mo. 734, 216 S.W.2d.

L,67; Tiffany v. Hational Bank of Missouri,-

18 wall., 409, 85 U.3. 409, 21 L,.Ed, 862, A
defendant should not be held to have committed

a orime by any sct which is not plainly made

an offense by the statute. The question here

id: Has the legal duty to suppert an illegltimate
child been imposed upon its father? 4s pointed
out in the Canfield case, there is no other statute
which has changed the common law rule and specifically
imposed upon the father of an illegitimate child
the legal duty to support it, Certainly, Sectien
559.350 does not specifically do so, Therefore, we
do not think that Section. 559.350, a eriminal
statute, can be reasonably construed as creating
this legal duty especilally in view of the words
'any other person having the legal care or

custody of such minor child'. As said in the
Canfield case, 'The use of the words "or any

other person," etc., in these sections, which
statutes must be strictly construed, shows that
the words apply to persons who-are charged with
the care and custody of the c¢hild whether it be

a parent or other person so charged.' Further-
more, we have no statutory bastardy proceedings,
as gome states do, to determine paternity and
establish liability for support. However, see

u3~
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106.J.8.,Bagtards, Sec. 20, p. 96. For

a thorough discusasion of the situation
throughout the country see Ploscowe--35ex
and the Law, Chap. IV, Illegitimacy.

" 'The rule is universally adopted that a
mother 1s the natural guardian of her
 bastard child, and, as such, has a legal
right to its custody, care, and control
superior te the right of the father or any
other person unless it 'is otherwise express-
ly provided by statute.' 7 Am. Jur. 668,
Sec, 61, B8ee also 10 C.J.3,, Bastards,
Secs 17, 'The duty of the mother to sup=
port her bastard child seems to be inferred
as an incident to her right to its custody.'
10 ¢.J.8., Bastards, Sec. 18, p. B5. See
also 7 Am.Jur. 673, Sec, 68 and Sec. Tl.
Likewise, as shown by these authorities,
the mother is entitléd to the child's sere _
vices and earnings and may recover their , v
value from a third.person who employs the
child., Under Section 4L68.060 only the
mother may inherit from her illegitimate
children and they may inherit only from
her. Section 559.350 must be construed
in the light of this historieal background
and we hold that its construction must
be that the crime of abandonment of and
failure to suppert a child is made by it
an offense of the person who has the legal
care and custody of the ¢hild and thus has
the legal duty to support it. We think
this was the intended and logiecal result
of the Amendment of 1921.%

We wish to note the reasoning employed by the court in arriving
at their decision, first, at common law and absent a statute pro=-
viding otherwise the mother is the natural guardian of her bastard
child and as such has a legal right to its custody, care and control
together with the inferential duty of support. Second, at common
law thers was no legal duty upon the father of a child born out of
wedlock to support it. Third, there is no other statute which has

ly
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changed the common law rule and specifically imposed upon the father
of an illegitimate ¢hild the legal duty to support., Further, Section
559,350, R8Mo. 1949, does not specifically do so and should not,
glving due deference to the rule that a person should not be made
subjp et to a erimingl prosecution by implication and that criminal
statutes are construed liberally in favor of a defendant and strictly
against the state, be so constrused, especially in view of the words
of the statute "any other person having the legal care and custody

of suech minor child.," The court indicated that these words evidenced
the legislative intent to meke it an offense only for a person having
the legal care and custody, whether it be the parent or other person,
to fall to support.

Having examined the reasoning employed in construing Section
559,350, R8Mo. 1949, in the White case, what then 1s the effect of the
1953 amendment to this section upon the lisbility of a putative
father to support a child born out of wedleck? There 1s still no
other statute which changes the common law rule and specifically
imposes upon the father of an illegitimate child the legal duty to
support him, Does Section 559,350, as amended, impose this duty?

Said section states: "If any menst # # shall, without good cause
abandon or desert or shall without good cause fail, neglect or refuse
to provide adequate food, clothing, ledging, medical or surgical
attention for his # # #chlld or chlldren born % # %#out of wedlock,
under the age of 16 yeers #% 4 #," Then said section concludess "or if
any other person, not the father or mother, having the legal care or
custody of such minor child shall without good cause, fall, # % #,"
Bearing in mind the ressoning in the White cese as noted im Point l,
supra, it would seem that the words "not the father or mother" were
added to preclude a consbtruction that the father must have the legal
care and custody of such c¢hild or children in order to be chargeable
with failure %o support and to reserve such limitation to persons
other then the parents. For what other purpose could it be said that -
thisg additlion was intended to serve? )

None of the cases declided by the appellate courts of this state,
involving a construction or interpretation of this section, either
directly or by inference, negative the idea that persons other then
the parents might be charged thereunder if other necessary elements
were present and to hold that the words were added to clarify this
unguestioned proposition would indeed require a fertile imagination.
We cennot conviect the Legislature of & useless and futile effort if
any other reasonable congtruction giving effect to thefr =cts may be
indulged in.

The above interpretation is further strengthened by the additional

-G
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amendment added by the 67th General Assembly to-wit: "And it shall be
no defense to such charge that the father does not have the care and
custody of the child or children." While 1t would have been a complete
defense to a charge of nonsupport under this section as construed in

the White case and prior te amendment, thet the father did not have

the cars and custody of a child born out of wedlock, such fact is now
unequivocally eliminated ag a defense, Reading and construlng together,
as we must, these two amendments and bearing in mind the time of thelr
passage followling the court!s declsion in the White case, 1t appears
that it was the 1lntention of the Legilslature to make the father of an
1llegitimate chlild subject to ths provisions of sald section notwlith-
standing the fact that he does not have the legal right to care and
custody, While this duty is not as specificelly set forth as might be
deagirable 1n s statute of this neture we are of the opinion that 1t
does not now regt solely upon implication snd would, we belisve,
withdtand the rule that a defendant should not be held to have committed
a crime by asny act which i3 notphainly made an offense by stabtute.

You further inquire what provision is mede, if any, in the
criminal laws of the State of Missourl relating to establishing the
paternity of a child., Such procedure is commonly referred to as
bastardy proceedings, the purpose of which ars to determine paternity
and establish liability for support. Suffice it to say that although
such a statutory procesding has bsen recommended to the (General Assembly
for adoption thse General Assembly has failed o enact it into law.
See 3tate v, White, 248 S$.w. 2d. 841, l.e. 843.

While, of course, under a charge of fallure to support an
illegitimate child, or children, the rel atlonship of the defendant
father must be shown, we know of no reason why this parentage cannot
be proved as any.other element of the offense 1n a crimlnal proceeding,
without infringing upon the rights reserved to a defendant in such
proceedlings, In regard to establishing paternity in a criminal
proceedingy.8e¢ C.J.3. Bastards, Sectlon 20, page 96. See also State
v. Smith, 259 8.W. 506.

CONCLUSION

It is jfherefore, the opinion of this offics that under the pro=-
visions of Section 559.350, R8Mo, Cum. Supp. 1953, & man may be
charged and convicted for fallure to support his children born out of
wedlock notwithstanding the fact that he does not have the legasl right
to the care and custody of seld chlld, or children, and that paternity,

as an element of the offenss, may be established in such criminal proceed-
ings. :

This opinion, which I hereby approve, was prepared by my assistant,
Mr, Donal D. Guffey.
_ Yours very truly,

John M, Dalton
Attorney Genersl
DDGimw



