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SALES TAX: . The retailer of food and drink, which is sold upon )’
PAPER UTENSILS: the premises where served, should pay the sales
o ' tax upon any paper items in which such food and
drink is served.

December 21, 195§

Honorsble M. E. Morris |
Director; Department of Revenue
Jefferson Bullding S
Jelflergon Gity, Misaouri

Your recent request for en official opinion veads as follows:

 “Wo request ah official opinion to elarify our
gu%e Ho. 34, relating to the Missourl Sales Tax

"Ihe question 1s whether or not paper oups,
paper plates, paper contalnera and paper :
souffle cups used o serve or deliver food

or beverage are taxable or exempb.

YA conference wes recently held with the
attorneys for the Lily-Tulip Gup Corpovation,
participated in by this office and Assisbant
Attorney General Hugh P. Willighson. This
‘question was dlscussed at lengih bub no

~eonelusion was reached.”

On April 13, 1945, Yyre Buvton, Legel Adviser %o the Sales Tax
Department, wrote an opinlon consbrulng Rule 34. 4 copy of.
opinion is sttached, 18 merked "Bxhibit 4%, snd is ns )
this opinion, 1I$ will be noted that the Burted opinton holds
that vestaurants, cafes, and any retall place seliing food and
drink %o the public, which serves feood and drink in paper plates,
paper cups, and simllar ibtews, for consumption by the public at
the place where sold, is lisble to pay e males tax to the
m&ﬁ:%ﬁr@r or wWholesaler frdm whom sush paper items were.
purcheded, SR D S

The Lily-Tulip Gup Cerporation, which has a lerge plant in
Springfleld, Missourl, objects to the imposition of & sales tax
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on these items, and takes the position that the purveyor of food
and drink should net be lisble to pay a sales tax on these items,
but that sueh tex should be pald by the persen to whom the food
and drink is served in and on the paper items enumerated above.
The theory of the Lily~Tulip CGup Corporation on this point is that
the paper items are sold to the purchaser of the food and drink at
the same time and in the same manner that the food and drink is
80,1&0 .

‘ We have ¢arefully reviewed the Burton opinion and remsin of
the belief thet 1t 4s & ¢orrect interpretation and application of
Rule 3l of the Department of Revenue, relating to the Missouri
Salea Tax Aot, We, thersfore, reassert this opinion, and hold 1%
to be controlling in the instant situation. In doing so, we have
taken note of the rulings of other states upon this matter, Ve
would observe that sueh rulings, even i1f upon ildentical statutes
and rules, are not binding or controlling in the State of Missouri,
but that in the majority of instancea cited, sush rules and regula-
tions either do not have similer wording or are net in point upon
the partiocular matter before us here.

In conclusion we would peint out that in the interpretation
of sush rules as No. 3L, the administrative ageney may put upon it
such conatruetion as it believes to 1lie in the rule, unleas such
construction is clearly unreasonable or 1s in confliet with statutes
governing the subjeect matter,

In the case of Kroger Grocery and Baking Company v. Glander,
77 N.E. 24, 921, at l.c. 924, the court astated:r

"This rule, like those of other administrative .
agencies, issued pursuent to statutory autherity,
has the forece and effeet of law unless it is un-
reasonable or is in clear confliet with statutory
endobment governing thée same subject matter, State
ex rel, Kildow v. Industrial Commission, 128 Ohio
8t. 573, 580, 192 N.E. 8733 Zangerle, Aud, v.
Evatt, Tax Com'r, 139 Chic St. 563, 572 et seq.,
41 N.E., 24 369; Helvering, Com'r, v. Winmill,

305 U.8. 79, 83, 59 S. Ct. 45, 83 L. Ed. 52}
Standard 04l Co. of California v. Johnson,
Treas., 316\0.%. 481, 48y, 62 s. ¢t. 1168,

86 L. Ed. 1611; Helvering, Com'r. v. R. J.
Reynolds Tobaceo Co., 306 U.8. 110, 59 S. Ct.
ha3, 83 L. Ed. 536; Neil House Hotel Co., V.
City of Columbus, 1lily Ohio St. 248, 252, 58 N.E.
2d, 665, And unless the rule is unreasonsble

or eontrary to law, the Tax Commissioner must



Honorabls M. B Morris

apply it ss formulated, unbtil it :m,amnd&d
or repealed in the manner provided in Section
1hélysly.  General Gode," | '

GONOLUSTON

It 1s the opinion of this department thet the retailer of
feod and drink, which is consumed upon the premises where served,
and drink is sgerved. B ~ |

_The foregeing oplnion, which I hereby approve, was prepared
by my sssistant, Mr. Hugh P. Willlamson,
© Yours very truly,

Abbtorney General

HPW:ld

gnclas?re ;i% -
| opy of opinion tol
Tyre Burten, 4/13/45.



