PUBLIC ROADS: Public road may be established when such rfad. .
PRESCRIPTIGN: has been continuously used by the public for a
minimum period of ten years, and upon which there
shall have been expended public money or labor
for such period to'the extent that such road has
been kept in substantial repair and condition for
the public use and public travel,

October 3, 1955

Honoreble W. H, Piumnell
Prosecuting Attorney
Barry County
Casasville, Mizsourt

Daey Sir:

. Your recent request for an officlal opinlon resds as fol-
kows:

"Section 228,190, (A L A. L. 1953 H. 3, 40)

"Define leogally eatablished publis voade as .
follows: _

411 roeds in this state that have been ese
teblished by eny order of the county court,

and have been used as publie highways for a
period of ten years or more, shall be deemed
legelly establighed publie roads; end all roads
that have been used as such by the publie for
ten years eontinuously and upon which there
shell have besn expended public money or labor
for asuch period, shall be deemed legally estabe
lished roads; and nonuser by the public for five
years continuously of any public road shall be
deemed an abandorment and vacabion of the same,

"A matber has come up in thie County in regard to
thie Section, The situation here is that there is
a road crossing private land which has been cone
tinuously used by the public for more than ten
years end has been maintalned on one occasion by
the expenditure of public funds through the use

of a road grader or other public owned squipment, { d

"The particular roed in question has been in reae
sonably good shape and hes not required any other
public maintenance within the past ten years,
Assume, for the purpose of this gquestion, that

the road in question has been used for ten or more
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yearas continucusly prior to this date and assume
further that the road has been 'worked! one time
by publlie equipment, And assume further that the
road has not requlred any publle maintenance dure -
ing thig ten year period, In view of these facts
I would like to know whether guch c¢lrecumstances
mean that a publiliec road had been created,

"In trying to determine the law on this matter I
reviewed the cases Including: Sellers v, Swehla,
253 S,W. (2d4) 847, which in my opinion holds that
public money be expended for ten leonsecutive!
years, coupled with continusus use for a lilke

period of time, and therefore, a publie road could
not be e¢reated by mere continuous public use for '
more than ten years and public maintenance for one
yedr, Despite this conelusion I would like an opime
lén:from your office as to whether a public road has
been sreated if the facts hereinbefore set forth are
true.

On May 24, 195}, this department rendered an opinieon to
Honorable Irvin D, Emerson, Assistant Prosecuting Attomey of Jef-
ferson Jounuy, in which we eonstrued Section 228.190, referred to
by you. A copy of this opinion is enclesed and will, I believe,
probably answer the question asked by you in your opinion request.

In the eneclosed opinion we do not discuss the case of Sellsrs
v. Swehla, 253 S.W.(2d) §u7, referred to by yous That case does
discuss what seems to be the only debatable sltuation set forth in
your opinion request, to wilt, the expendlbture of public money for
labor for the period of ten years! prescriptive use, The pertinent
part of the 8ellers opinion i1s found upon pages 851 and 852 and
reads as followst!

"As to the expenditure of public money or labor
upon the road in question, the evidence shows a
probable use of a gradsr some five years before
the trial and another use of a grader about the
time the sult was filed, probably a short time
before, There 1s also some evidence that 30 or
35 years ago ¢ertain persons worked out their poll
taxes on this road, The evidence further shows
that the plaintiff, Ralph Sellers, did some work
on the road himself, part of 1t with the knowledge
of the defendant. Taking this all as true and
fully proved, we do rot think lt yeb meets the re-
quirement of the statute, Thils court, spesking
through Judge Bradley, in State v, Kltchen, supra
salds
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"1We are eclearly of thse epinion that all that

is required by thils statute with reference %o
the exzpenditure of publiec money or labor is

that for the ten consecutive years of use sufe
ficient publlc money or labor should be expended
on the road to keep it in substantlial repair

and cin?iﬁian for the public use and public
trevel,

"The evidence in this case clearly shows that
the road was not kept In substantisl repair and
conditlion for the publle use, even by adding

the labor of the plaintiff to the alleged opere
ations of the public grader. It i3 not suffie
elent that the rosd be used for ten years con-
binupusly, bubt public money or labor must be exm
pended on 1t 'for such period,# % #,' We think
the evidence here wholly falls in that regard."

From the abw e, 1t seems cleasr that In corder to satisfly the
requirement as bo public maintensnce set forth in Section 228,190,
supra, enly so much expendlturs of public money or lsbor ls required
as 1s necessary to keaep the roed in "substantisl repair and condie
tion for the public use and public travel,"

In your letter you state that "The particular rosd in ques-
tion has been in reasonably good shape and has not required any other
public maintenence within the past ten years.® :

As we sald agbove, it does not appear that any certain amount
of public labor must be expgnded upon the road at any partilcular
time in order to bring it within the purview of Seetion 228,190,
gupra, but that only so much as is necessary to keep the road in
"substantial repair and condition™ ig necessary, Since you state
thet this was done, we believe that the requirement of the stabute
has been met and that a publlic road hes been established under the
state of facts submitted by you.. We must, of course, bear in mind
in this regard that there could very easily be a wide difference of
opinion as to what constituted "substential repair and condition."
One person might believe that such condition exlsted, whereas,
another person might belisve thet {% did ot. This would he a mat-
ter of general conslusion based upun tae stendards of maintenance
of other roads in the same arsa. ‘

CONCLUSIGHN

It 1s the opimion of this department that a public road may
be established when such road has been continuously used by the publie
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for a minimum period of ten years, and upon which there shall
have been expended public money or labor for such period to the
extent that such road has been kept in substantial rapair and
acndition for the public use and public travel..

The foregeing opinion, whiech I heraby apprwe, wa& preo=
parsd by my assistant, Hugh % Williamson, |

Very truly yours,

JCHE M, DALTON
Attorney General

E_W/ld
S11C . Opﬂ . tQ

Irvin B, Bnerson
L2l =5k



