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SHERIFFS: - - Sheriff is not entitled‘%offées
SHERIFFSt FEES: from the county for services
FEES: = . in criminal matters.’

- COSTS: :
CRIMINAL. COSTS:

FILED

October 19, 1955

Honorable ¢, Frank Résves
. Progecuting Attorney
- Mississippi County
Cherleston, Missouri

Dear ssﬁ:,

_ You recently requested an opinion from this office concern~
ing several questions propounded by the clerk of the cireult
gourt., In the interest of brevity, we ere restating the questlions
asked, which are:

@
2
%

1+ May the sheriff recover frcmlbhg
county his statutory fees snd mileage
for summoning & grend jury?

2, May the sheriff recover from the
county hisg fees for sumoning witnese
ses before the grand jury? ,

3+ HMay the sheriff recover frem the

county the statutory fee of $3.00 per
day for attendance on oourt when sush
attendance coneists of custody of the
grand jury?

s May the sheriff recover from the
county fees in a case commenced es a
oriminal case and thereafter trange
ferred to the juvenile court because
of the age of the defendanty

S« May the sheriff recover from the
county his statutory fee of $3.00 a

day for abttendance on the circuit court
when the court, during said day, handles
both civil end criminel matters?

The problems indicated by the ahove questions arise from the
change made in the stheme of compensation in criminal matters by



Hono?abie G.(F?ank Reeves

the new Missouri Constitution of 1945. That constitution conteins
a new section, Article VI, Section 13, which reads as follows!

- "Compensation of officers in criminsl
matters - feés, « All state and county
officere, except constables and justlces
of the peace, charged with the lnvestie

~gation, .errest, prosecution, cusbtody,
care, feeding, commitment; or transpor-
tation of persons amccused of or convicted
of a ocriminael offenge shall be ocompensated
for their offiecial services only by salaw
ries, and eny fees &nd echarges collacted
by any such officers in sueh cases shall
be pald into the genersl revenue fund en-

 titled to receive the same, am provided

" by lew, Any fees earned by eny such of=
ficers in civil matters may be retained
by them as provided by law,"

Prior to the time of the enmatment of this sestien, sheriffs
were compensated primarily by fees pald for services rendered by
them, and these fees wére payabls elther by the county or by the
litigents upon whom costs were ssgessed, As will be seen, the
above new provision in the 1945 Constitution effected a dragtie
change in this method of compensation of the sheriff for hias ger-
vices in criminel matters, Under this section the sheriff ig
limited to a galary payable by the state or county, and may not
receive additionel compensation by way of fess, Any fees whioch he
collects he must, in turn, pay over %o the proper treasury,

Pursusnt to this constitutlonal provision the legislature, by

Section 57,410 R8M6 1949, as amended Laws 1945 and 1949, provided
" for the transmission of any eriminal fees collected by %he sheriff

- - to the county treasurer and, naturally, provided that the sheriff

should not c¢ocllect fees from the county when he would only turn
around and pay such fees back to the county. This seetion provides:

%In 8ll counties of the third and fourth
¢lasses, the sheriff shall charge and col-
lect for and on bshalf of the county every
fee accrulng to his office which arises out
of his duties in connection with the investi~
gation, arrest, prosecution, care, commitment
~gnd transportetlon of persons accused of or
convicted of a criminal offlense, except guch
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inal fees gs are ghar
. gounty. ‘fi?;g'e s%é’rm‘may etalr
rollected by him in cdvil matters.”

- The statutes providing for fees for sheriffs were originslly
enacted long before the above dlscussed new provision of the 1945
Constitution and, consequently, there are some apparent inconglst.
encies therein, We do not deem it neecessary %o determine whether
these inconsistencies are real or merely apparent, However, as to
your first gquestion, Section 5?539@1;Rﬁ_b'g'”ulaﬁive,Sug»lemant
1953, provides that thé sheriff 3hail receive a fes of K.ae.fer
summoning & gyend jury; even though this statubte was reenacted in
1953, this provigion is identically the same as was found in prior
statutes and since Bection 57.410 R8Mo 1949, asg above get out, pro~-
hibits the sheriff frim collecting fees from the county the gheriff
gannaﬁ now collest such fee from the county for summoning the grend

As to mileage for summoning such grand jurors, Sectlon 57,300
suthorizes the sheriff to collect ten cents per wmile when serving
such venire summons but the case of Seeleck v. Gorden, 162 SW 629,
254 Mo. 471, holds thaet such mileéage constitutes a part of the com~
pensation of the sheriff, and, under the above-mentioned constitu-

Hionel and statutory provisions the sheriff cannot ¢ollect such .

additional compensation in sriminal matters from the county. How-
éver, Section 57,430 R8Mo 1953 Cumulative Supplement, suthoriges the
county to allow the sheriff and his deputies "actuel and necessary
éxpenses for each mile traveled in serving warpants or any other
eriminal process not to exceéd sevén cents per mile," Under this

‘gection the gheriff cen collect from the county his actual and neces~

sary expenses for each mile traveled In summoning the grand jurors,
not to exceed seven cents per mlle but, as pointed cut above, he
gannot c¢ollect from the county the fee of ten cents per mile authw
orfzed Uy Section 57.300; supra. - oo

' Your second question has to do with fees to the sheriff for '
summoning witnesses before the grand jury. Because of the constls
tutional and statutory inhibitlon tipon the sheriff collecting fees
in criminal metters from the county; the sheriff cannot collect such
fees if they are paysble by the county. However, they may properly
be included in the costs bill so that 1f 4t develops that costs are
payable by others than the county or the state such fees may be col-
lected, ~ This concluslon is buttressed by the provisions of Section
550.280 R8Mo 1949, wherein it is specifically provided that fees due
witnesses before the grand jury are deemed to be ¢criminal cosbs; and
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we likewise conclude that the fees due the sheriff for summaning
such witneases wauld oonshitute criminal costs.

As to the third qnaabion, it weuld appear that where bhe sheriff
or his deputy 48 in: charge of the grand. guvy and’ thereby might be
eonsidered as in attendance on the cirecuit court, so far as to en~
title him to his statutory $3.00 fee therefor, we believe that this
would constitute a oriminel matter and that the sheriff camnot ¢herge
and collect fram the county far aush fees.

As to questian nunber four, you aubmit e hypothetical case where
e defendant is cherged with a ¢rime and that the proceedings in such
case are transferred to the juvenile court because of the age of the
deféndant. It would appear that any fees acoruing to the sheriff
before such matter was btransferred to the juvenile court would consti-
tute fees in o oriminal matter, which could not be collected by the
sheriff from the oounty. It appears that after the wmatter is trans-
ferred to the juvenile court that the procsedings are then considered
as civil rather then criminal under ths holding of the Supreme Court
in the case of State v. Beath, 181 8W2d 517, 352 Mo. 1147. Fees ac-
cruing in the juvenile court would constitute aivil rather than
eriminal fees and, therefore, the sheriff may collect therefor from
the county since the above constitutional and statutory provisions
allow the sheriff to¢ collect and retain civil fees. In this connec-
tion it should be noted that the jJjuvenile lsw partaining to third
and fourth class counties provides in Section 211.380: “The cost
of the proceedings may in the discretion of the court be adjudged
against the petitiomer, or any person or persons summoned or appear-
ing, as the case may be, and collected, as provided by law, All
costs not so collected shall be pald by the county.” Thus, if under
this provision the cosgts arée gssessed ageinst and collected from one
other than the counbty your problem would not arisge, but if they are
collected from the county then it is the opinion of this office that
no fees asceruing to the sheriff before the ceause is transferred to
the juvenile eoart mey be by him coilected from the county.

As %o y@ur queation number rive, 1t would appear that where the
sheriff is Iin’ gttendanoe upon the ciroult court, and thet court
handles both olvil and criminal matters, that the fee accruing to
the gheriff for such attendance could not be sald to be absolutely
a eriminal fee, and since there appears no authority for the pro-
ration of such fees it would be the conclusion of this office that
suoh fees should be considered civil, since if the sheriff attended
upon the court for one day and, during that day, the court only
hsndled the civil matters which we are assuming, the sheriff would
be entitled to his $3.00 fee from the county. It is not believed that
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the fact that if, in addition to the civil business which the cours

handles and which would entitle the sheriff to & fee, the court dlso

handled sgome matter of oriminal business that such circunstances

would or should deprive the sheriff of the fees %o which he became

gﬁtiﬁleafby’reason of ettending upon the court when it handled civil
pginess.,

CONGLUSION,

. it is, therefore, the conclusion of this office that the sheriff
wey not, undepy the provisions of Article VI, Bection 13, of the Mis-
gouri Constitutlion, and Seetion 57.410 R8Mo 1949, colleet fess for
the performance of his duties in connection with oriminal business
from the county. :

The foregoing opinleon, whioh I hereby approve, was prepared by
S oy Aasiatant, Mr, Fred L. Howard,

Yours very truly, .

John M, Dslton
Atborney General

FlEtlojam



