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\Limitation ;oh amount of commission of

- ex officig’collectors in township ‘
organization counties in Section 52,270,
RSMo 1949, not unconstitutional,

'COUNTY COLLECTORS:

Sep betiber 8, 1955

Honorable Ohristien F, Stipp
| Member, House of Representet
.Gaﬂrnli.an,;ﬁiwaaur__ .

Dear Sirt | -
We have received your request for en opinion of this

office, which vequest, tcondensed somewhat for purpeoses of
brevity, reeds es followss T | |

ives

"I respectfully request your agmmn
¢oncerning the liebility of a County
Treasurer and Ex-0fficlo Collestor,
under the following cipeumstences, for
alleged excess commissions retained by
him for the eellection of taxeées,

"In 1954 and 1958, the County Treasurver
and BEx-0fficlo Golleptor in 2 county -
opersting under the towmship organization.
form of government made his finsl ssttles
‘ment with the sounty court and fully re-
ported a1l the taxes chargeable agalnst

and collectéd by him for the year 1953

and 195k, respectively, This aettlement
ghows thet he retained fess and sommissions
in excess of the amount set out in Section
52,270, R.8. Mo, 1949, He also made settles
gent with the State. of Missouri for the year
1953, He submitted his eccounts end vouchers
for the year 1954 to the Btete of Missourt

: a;édtse:tstlamanﬁ ‘has not been made with the
state. L '

"The State of Missourl now seeks recovery
from said County Treasurer and Ex~0fficlo
Gollector for its sheve of such allsged.
excegs commissions



Honorable Chrisgtian ¥, Bﬁipp

"There is no basis ﬁﬁf_a‘éﬁarge of fraud,
aaltusien or mistake of fact in the settles.

"Question ¥e, 1,  Cen the County Treasurer

and Ex«0fflcio Collector now be required te
pey to the county' a sum squal to the county's
share of the smount of commissions and fees

reteined by him in excess of the smount set .

out in Section 52.270, R.S. No. 19497

"Qusstion No,. 2,  Gan the County Treasurer
and Ex«0fficio Gollector now be required to .
"pay to the State of Missouri a sum equal to
the 8tate's share of the smount of commigs
sions and feea retained by him in excesa of
the amoun® sst out in Section 52,270, RS,

Mo. I9h9?* ]

Inagmach es thls matbter concerns accounts between the county
treasurer end ex officlo cplléctor and the state collector of
revenue, we have taken the liberty of discussing with Mr. Croy
of the County Department of the 0fflce of Collector of Revenue
the eircumstances surrounding the allowance of the excess com-
missions to the treasurer Involved. We are advised that prior
to the increase. in compensation of the county treasurer and ex
officlo ¢ollector in township orgenlzatlon counties made by an
amendment of Section 54,320, Laws of Missouri, 1951, page 377,
which beceame effective for the term of such officials beginning
Merch 1, 1953, there had been no question of the conmissions of
the ex officlo collectors in counties under township organization
exceeding the limitation fixed by Section 52,270, RSMo 1949.
With the ineresmse in commigslons and the incressed public utility
taxes ¢ollected by such officlals, the commissions cleimsed by the
ex officlo collectors in five counties for texes collected during
the year 1953 exceeded the maximum ellowed under BSection 52,270.
In examining the settlements of thess ex officlo collsctors, the
sbate collector of revenue overlooked the faet that the limlts of
Section 52,270 were appliceble, On June 28, 1954, Mr. Croy wrote
the collector of the county with which you are concerned asg
followst L -

"A check of your annuel settlement on state
taxes and licenses for the year ending -

Pebrusry 28, 1954, hes been made end 1t is
found to conform to the reports and records

-
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. f1led in this department, with all amounts
due the state, as ascertained on sald settlew
ment; being paid into the state treasury,"

Sometime leter, the attention of the Department of Revenue
wes called %o the fact that Sesction 52,270 by . its terms limited
the amount of commissian.wgiahgthe.aaunty treasurer and ex
officio collector in township countles was entitled to retain,

On February 11, 1955, the Director of Revenue reguested an opinion
of this office on the question of whether or not the limlitatlens
contained in that section wers appliceble to such offlelals,

This office, on March 2, 1955, rendered en opinion holding that
such limitations were mpplicable, Shortly thereaftsr, on Merch 29,
1955, Mr, ﬁra{'cailed,ab,ﬁhg.affiea of the county treasurer and

ex officio collector of the county with which you are concerned,
The treasurer was absent at the time, but Mr, Croy did sdvise the
deputy in the office of the fact that the treasurer's commiassions
were subject to the limitations contained in Section 52,270,
Apparently this information was conveyed te the treasurer, in-
asmuch as you subsequently ¢alled Mr. Croy in his behalf, inquiring
regarding the matter. All of the foregoing trenspirsd before the
collector!s settl :Qﬂﬁ-faﬁ'the“yeav_19§~'had been filed with and
approved by the county court on Mey 9, 1955, .

‘Despite the advice of the representative of the office. of
collector of revenue to the tressurer that the limitetions of
Sectlon 52,270 were applicebls, that officiel took credit en his
195h settlement for all commissions received by him without
limitation, His theory in dolng so 1s not known, He did indiw
cate to Mr. Oroy that he had been edvised that Seetion 52,270
was unconstitutional as applied to him because In lts ensctment.
the bill relsted 4o more than one subject., Héwever, whethepr the
collector acted on thet basisg is net known to us, Furthermore,
we have no knowledge of what transpired between the treasurer and
the county eourt when the settlement was presented to them, We
do not know whether or not the treasurer advised the county court
of the faet thet he had been informed that his commissions were
subject to the limitations conteined in Section 52,270, and, if
80, what reesson, 1f any, the county court assigned for ignering
provisions-of that section, ; ‘

A eopy of the settlement wes submitted to the collector of
revenu¢ on May 11, 1955, end he refused to approve it, demanding
that the treasurer remit to the stete the excess commissions
retained by him. To date, the btreasurer has refused te remit
such excess comuissions charged by him against the state., We
might note that the ex officlo collectors of two obther counties
similarly situated remitted the excess commisslons to the state
for both 1953 and 195l upon request of the collector of revenue,
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The Supreme Court of this .stae has had oceasion to consider
the effect of the approval of a.collsctor's settlement by Che
¢ounty eaurt.@n.thmgrightuof¢ths1¢euntywaadwstate,go regaln ex-
cess fees vetained by the collector end shown on the face of his
settlement,  In the case of State éx rel, Seotland Co. ve Bwing,
116 Mo, 129, 1.c¢ 137, the court ssld:r e

. "Gounty courts aré, by statute, given full . ...

. power end suthority to male the final setiles

. mént with the ecollectors of theipr respective -
countles, which includes the allowense of -

" thelr commissions, snd, efter the emeunt . -

- Tound dua‘on_saahusatﬁiémantwhag.bean‘paiaJAtu o
. %o the treamsuver, the c¢lerk of puch court . ...
. 18 empowered to gilve a discharge and 1full

quietus' under the seal of the eoupt, Now ..
while these settlements do not have the conw .
clusiveness of judgments, no reason can ba

sesn why they should not be given the force

of settlements between private persons. The
tfull quiebus! to which the collector is
“entltled implies that some verity should be .
" given to the setbtlements, # # & | o

‘"In the case at bar the facts wers all before

. the court end as to them no questlon seems
to have been raissd, The error was in the
"decision of the court as t6 the amount of
the collector's commission, The sebttlement
‘wag approved, the excassive commission .
allowed, snd & full quietus given. No ;
attempt was made on the trial to show fraund
op mistake of fact in making or approving .
the settlement, Indeed defendants offered .
to take the burden of proving that the
‘amount of commission was fully discussed

- and thet the smount agreed upon wes belleved
to be what was due under the statute.

% % # * #

"No frsud, collusion, or mistake of fect,

having been shown, we think the eireunit .

court correctly held the settlement binding

on tne“ecunty and 1te judgment is effirmed. .
% % % . : -

This holding was followed in the case of State ex rel,
Lawrence County v. Shipman, 125 Mo, l36, 28 8.W. 842, The most
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recent exposition of this rule which we find was in the case of
State ex rel.,Thompson v, Sanderson, 336 Mo. 1l4, 77 8. W. (2d)
- 94, decided by the Supreme Court in 1934.

~ However, this dectrine has not been wholly unguestioned.
In the case of Lamar Tewnship v. City of Lamar, 261 Mo, 171, the
court discussed the question of the effect of payment by a public
official of public funds under mistake of law. In that case the
court stated, 261 Mo, 1. c¢c. 1861

"The serious question and the one as to
which appellant most earnestly and stren-
uously eontends, is whether the rule that
money paid without protest or duress; under
a mistake of law, carnmot be recovered, ap=
plies as between officers of municipal cor«
porations dealing with the money and the
property of the public., That individuale
may not recover money so paid, absent fraud,
‘protest or duress, is too well settled for
aprgument., ¥ ¥ %

- "Certainly in a case like this of dealings
between publiec officers with the public's
money, no excuse for lnvoking this rule can
be found in logie, nor in our opinion can
such excuse be found in the decided cases.

The rule in such case is thus stated in 30

yc. 1315: YAlthough there are cases holding
the contrary, the better rule seems to be
that payments by a public officer by mistake

of law, especially when made to another officer,
may be recovered back.' ¥ & W . ’

The court further stated, 261 Mo. 1. c. 189:

"Officers are creatures of the law, whose
duties are usually fully provided for by
‘statute., In a waz they are agents, but they
are never general agents, in the sense that
they are hampered by nelther custom nor law
and in the sense that they are absolutely
free to follow their own volition. Persons
dealinﬁ with them dé so0 always with full
knowledge ¢f the limitations of their agency
and of the laws which, preseribing their
duties, hedge them about. They are trustees
as to the public money which comes to their

-5
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hands. The rules which govern this trust
are the law pursuant to which the money is
pald to them and the law b{ which they in
turn pay it out. Manifestly, none of the
reasons which operate to render recovery of
mﬁnag voluntarily paid under a mistake of
law by a private person, applies to an
officer, The law which fixes his duties is
his power of attorney; if he neglect to folw
low it, his ce t'ﬁfﬂgf‘ﬁ agt ought not to
suffer, In faet, public policy requires
that all officers be required to perform
their duties within the strict limits of
their legal authority.* '

In that case the court discussed the above~cited cases,
stating, 261 Mo, 1. e¢. 190 *

"The other cases of Scott Co. v. Leftwich,

- 145 Mo. 1. ¢ 34 State ex rel. v, Shipman,
125 Mo. 436; State ex rel. v, Ewing, 116
Mo. 129; and State ex rel., v. Hawkins, 169
Mo. 615, were all cases of settlements
made- by the county with county officers,
l.e4, circuit clerks, and county collectors.
Formal settlements intervened, which settle~
ments were set down upon the solemn records
of & court of record. The shadowy reason
bghind the holdin%s in~b§esgieases'sm3cked
of the doctrine of resg adjudicata, and
accord and satisfa oﬁ?"g T

We feel that the court in the Lamar case pointed out the
essential basis of the decisions in the Shipman and Ewing cases,
i.e., res judicata. The settlements there invelved had been
approved by a court of recerd and spread upon the record by such
gcourt. However, county courts are no longer courts of record;
they were deprived of that status by the 1945 Constitution. They
no longer exercise judiclal functions and are now mere agents for
conducting the county's affairs in accordance with law. Conse~
quently, it appears that the primary basis of the decisions in
the Shipman and Ewing cases no longer exists.

Even if these cases are still to be followed, we feel that
we are in ne pesition to pass upon the question of whether or not

e
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the county is entitled to recover the excess commissions retained
for the years 1953 and 1954. We do not know, as above pointed
out, all of the facts and circumstances surrounding the approval
of the settlement by the county court for such years. Insofar as
1953 is concerned, we have no knowledge whatsoever of the surround-
ing circumstances. Perhaps both the collector and county court
were ignorant of the fact that the limitations of Section 56,270
were applicable. In that event, the doetrine of the Shipman and
Ewing e%sea‘mighﬁ well prevent a recovery by the county of such -
excess feeas,. ' . L

Insofar as the year 1954 is concerned, c¢ircumstances indicate
that the collec¢tor was aware of the application to him of the
limitation contained in Section 52,270 at the time of the settlew
ment, yet he saw fit to ignore it., The status of the court's
knowledge is an unknown factor with us. However, it appears to
us that since the ecllector was aware of the limitation and chose
to ignore it, he would be in a position of overreaching if he
- failed to @ail the matter to the court's attention and should not
be entitled to retain the benefits of such action. If, on the
other hand, the limitation was called to the court's attention and
the court chose to ignore it, such would not, in our opinion, con=~
stitute a mistake of law. As the court pointed out in the Lamar
‘case, public officers "are trustees as to the public money which
comes to thelr hands.? The funds here involved were public funds
and in dealing with them the c¢ounty court occupied the position
of trustee and could not ignore the limitations imposed by law
in their dealing with such funds. As for the problem of consti=-
tutionality, the county court obviously would have no right to
pass upon the constitutional question if it had been presented to
;gem. State ex rel. Board of Mediation v. Pigg, 244 3. W. (24) 75,

Insofar as the right of the state to obtain repayment is
condéerned, we are of the opinion that there has been no formal
settlement by the state with the eollector for 1953 taxes, such

as wag involved 'in the Ewing and Shipman cases. The letter from
the county supérvisor merely advised the ¢ollector that the amounts
shown on his settlement as having been paid to the state had been
in fact deposited ir the state treasury. This does not, in our
opinion, constitute a formal settlement of the account such as

to preclude the state's claim to the excess commissions retained.

Insofar as 1954 is concerned, there has been no approval
in any respect of the settlement submitted and demand has bheen
made for the payment of the excess commissions., The only basis
suggested by you for holding that the collector is entitled as

7=
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a matter of law to retain all of the ¢ommissions received by him
without limitation is that Seetion 52,270, insofar as it applies
to county treasurers and ex officio colleetors in counties under
township organization, is in vioclation of Saectlon 23 of Artiele III
of the Conmstitutsion of Missouri, which provides; in parti "Ne bill
shall contain more than one subject which shall be clearly expressed
. in its title, * * %% A gimilar provision was found in Seetion 28
of Article IV of the 1875 Constitution. .

* The provisions of Section 52,270 limiting the amount of comw
migsions which the treasurer and ex officio collector in teownship

- organigzations might retain was first inserted in an act found in
Laws of Missouri, 1933, page 454. Prior to that time the gorre«
sponding section of the Revised Statutes of 1929, Section 993§,
contained a provision "that this sec¢tion shall not apply to any
aaunty‘ad@ptin§ township organization." The title of the 1933
act yread as followst “

"AN ACT to repeal section 9935 of Article 8,
Chapter 59, Revised Statutes of Missouri,
1929, entitled *Collectors and the Collection
of Taxes,! and to enact a new gection to be
known as Section 9935 pertaining to the same
subject: Providing for the rate of per cent
which ¢ounty collectors may charge for the
collection of taxes; for the clagsification
of counties for the purpose of fixing such
rate of per gent, and limiting the total
amount of compensstion of such gellectors
and also of county treasurers and ex-officio
collectors in counties under township orw

T on." (Bmphasis supplf@g?T“—R

That act contained the following provision presently found
in Section 52.270:

wi & % provided, however, that this secw

tion shall not apply to any county adopt~
ing township organigzatioen, so far as concerns
the rate of per cent to be charged for col-
lecting taxes, but shall apply to counties
under township organization so far as to

limit the total amount of fees and commissions
which may be retained annually by the county
treasurer and ex~officio collegtor for
collecting taxes in such countiesj * % it

-8-
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There gan be no question that the title to the 1933 bill
clearly revealed that it imposed a limitation upon the amount of
commissions which might be retained by the county treasurer and
ex offigio collector in township organigation counties. It could
hardly have been more clearly stated than was done in the title.
Whether or not theé enacting clause made similar reference would
be immaterial inasmuch as there is no requirement that the ensct-
ing clause set out in full the subject matter of the act, There-
fore, the only question is whether or not the 1933 amendment ene
grafted wupon Seetion 9935, R.8.:Mo. 1929, a provislon not germane

¥

‘to the original purpose of the section,

You have oigted;gnt that Section 9935, R.S5.Mo. 1929, was
" found in Article VIII, entitled, "Collectors and the Collection
of Taxes,” of Chapter 59, entitled, "Taxation and Revenue," of
the Revised Statutes of 1929, No provision was found in that
article relating to the compensation of county treasurers and
ex officio eollectors in counties under township organization.
This was found in Section 12316 of Article ll, entitled,"County
- Treasurers as ex officio Collectors,"” of Chapter 86, entitled,
"Township Organization,” of the Revise& Statutes of 1929. You
state that "there was * * * absclutely no connection between
Article 8 of Chapter 59 and Article ll of Chapter 86, R.S.Mo,
1929." With this we must respectfully disagree., Section 12312
of Article 11, Chapter 86, R.S.Mo. 1929, expressly provided that
the county treasurer and ex officio collector in counties under
township organization should have the same power in the collection
of certain taxes as vested in the c¢ounty collector under the
seneral laws of the state. Thus, obviously Article 11l of Chapter
6 required reference to Article 8 of Chapter 59 to ascertain the
extent of the authority of the treasurer and ex officio collector
in township organization counties. Article 11 of Chapter 86 did
not purport to set up a complete scheme for the performance of
" the duties of the ex officio collector.

However, the problem essentially is whether or not the in-
clusion in Section 9935, R.S.M0.1929, of a provision limiting
the commission which the treasurer and ex officio collector in
township organization counties might retain was germane to the
remainder of the section which dealt with the maximum commissions
which might be retained by collectors in other than township or=
ganization counties, In our opinion, the matters are germane to
the same general subject Of compensation for services for the
collection of taxes., SJuch was the over-all objeet of the seg=
tion., To include county treasurers and ex officio gollectors
in township organizatiocn counties in the same section with county
collectors generally certainly would not appear to be so foreign

-G
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to the over-all subject as to require its enactment in a separate
act of the Legislature, '

In 1948 the Legislature enacted a bill imposing a tax upon
the use of the highways by motor vehicles. Laws of Missouri, '
- 1947, Volume II, page 431, The bill was enacted as an amendment
to the sales tax act. In the ecase of State ex rel., v. Bates,
359 Mo. 1002, 224 S. W, (24} 996, the validity of the act was
attacked on the grounds that it violated Section 23 of Article
IIT because it contained unrelated &nd incongruous subjects,
to wit, the sales tax and a use tax., The court denied this conw

_tention, stating, 22k 5. W. {2d) 1. c. 9981

"Are sales taxes and use taxes on motor
‘vehicles so incongruous and unrelated as

to subject matter that, included in a single
statute the prohibition of Section 23 of
Article I1I is here violated?

"We have uniformly given a broad and reason-
able construction to 3sction 23 of Article
III of the Constitution which declares that
no blll shall contain more than one subject
which shall be clearly expressed in the
title, State ex inf, MeKittriek v. Murphy,
347 Mo. 484, 148 S.W.2d 527, Thomas v.
Buchanan County, 330 Mo. 627, 51 S.W. 2d 95.
And while that section of the Constitution
is mandatory and subjeets having no legiti-
mate eonnection or natural relation cannot
be Joined in one bill, yet if the subjects
covered by an Act are naturally and reason-
ably related, and have a natural connection
-with each other then the subject is single.
Thomas v. Buchanan County, supraj Edwards v,
Business Men's Assurance:Co,,350 Mo. 666,
168 s.W.2d 82. It is not required that
eyery separate tax or every e‘arate'Iegis-
It [ve thought be in a different bill, bub
It Is sufficient if the matters in an Act
gre gormane to the general subject Therein.
w o , ' I

L & % s *®

M 4 % We hold that under the instant cir-
cumstances the use tax on motor vehicles

ulOa
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~is legitimately connected and naturally

related to the subject of sales taxes., Each
tax is g related portion of a comprehensive
tax system. A complementary use tax om '
motor vehlcles enacted as an amendment of

a same purpose. Sales Tax Act did not violate
the constitutional provision. BEach is clearly
germane to the other." {(Emphasgis supplied.)

- There is a natural and reascmable relation between a limi-
- tation upon the compensation of county collectors generally and
-~ that of county treasurers and ex, afficio eoellectors. in counties

- under township orgenlzation. Both relate to the same general
[*aubieet of the amount of compensation which may be retained by

officials charged with the responsibility for collecting taxes,

- In our opinion, the amendment of 1933 was germane to the original

act and did not vielate the constitutional grahibitioa against
the inclusion of more than one subjeet in the same bill. '

| Gomwsxén

‘Therefore, it is the opinion of this office that a county
treasurer and ex officio collector in a county under .township
organigation who has retained commissions on taxes collected
on behalf of the state in excess of the limitations contained
~in 8ection 52,270, RSMo 1949, is liable to the state for the
~return of such excess commissions. Insofar as liability te
return such excess commissions to the county ls concerned, it
must be determined on the basis of all facts and circumstances
‘surrounding agﬁroval by the gounty court of the collecter's
settlement. ere, however, the collector has been advised of
the fact that his commission is subject to limitation and ig-
nores such limitation, and the county court also ignores such
limitation, the collector is liable for the return of such exgess
commissionss . '

We are further of the opinion that the inc¢lusion in Seetion
52,270, RSMo 1949, of a limitation upon the amount of commigsions
which may be retained by the county treasurer and ex officic
collector in township organization counties does not violate the -
grovisions of Section 23 of Article III, Constitution of Missouri,

945. .
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'The foregoing opinion, which I hereby approve, was pre-
pared by my Assistant, Robert R. Welborn.

Yours very truly,

John M, Dalton
Attorney General
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