e

L ‘

b
?‘

1

CRIMINAL LAW’

: PROCEDURE..

B ‘.
v ey s ’ P il

m"ﬁvf;yi.;;i;

Eriminal cases pending in Circuit Court
‘charging defendants with larceny, embez-
zlement, and obtaining money under false
pretenses under RSMo 1949, in effeect
at time crimes were alleged to be comw:
mitted, but repealed by Senate Bill No. 27
of the 68th General Assembly giving new
definitions of said offenses. Cases
shall be tried on charges filed under RSMo 1949. If punishment
for such crimes is less under Senate Bill No. 27 than under RSMo
1949, each defendant convicted before effective date of bill on
August 29, 1955, but judgment not rendered until subsequently,
said Judgment shall be in accordance with applicecable provisions

- REPEAL 'OF RSMo l?h?
CRIMINAL STATUTES?
SENATE BILL NO. 27
68th GENERAL ASSEMBLY'

Honorable James Woodfill
Prosscuting Attorney
Vernon County

Revada, Missouri

This dapartmanh ia in reoeipt of your request for a
1ega1 opinion, readzng in pert as followst

"I understend that recently the several Missouri
statutes cohcerning Larceny, Embezzlement and
obtaining money under false pretenses were re-
pealed, and there was enacted in lleu thereeof,
en@ general statute eavering all three ¢ffenses.

"I have at present sevéral cases pending on which
prosecution was based on the repealed statutes.
The statutes were in effect on the date of the
alleged offenses and also on the date when the
informations were filed; but, of course, will

20% ?e on the date when the cases are set for
Pi& » ’ .

;
A

*I would like an opinien fram your office on the
following queation: a

"should %haaprosecution*ef~these cases proceed
under the repealsd statutes which were in effect
when the offenses were committed, or should
they be made to conform to the newly enacted
statutes?



Honorable James Woodfill

Section 1,160 and 1,180 RSMo 1949 are upon the subject
of statutory construstion, and we desire to call your attention
to them in this connection.s BSection 1,160 reads as followst

"No offense committed and no fine, penalty

~or forfeiture incurred, or prosecution
commenced or pending previous to or at the

time when‘anyfatatutorgﬁgrovisinn shall be
repealed or amended, shall be affected by

such repeal or amendment, but the trisl and
punishment of all sueh offenses, and the
recovery of such fines, penaltles or forfeltures
shall be had, in all respects, as if the
provision haed not been repealed or amended,
except that all such proceedings shall be
conducted mecording to existing laws} provided,
thet 1f the penalty or punishment for any ofe
fense be reduced or lessened by any alteration
of the law creating the offense, such penalty
or punishment shall be assessed according te the
amendatory law," - '

Section 1,180 resds as followss

"No action, plea, prosecution, civil or eriminsgl,
pending at the time any statutory provisions
shall be repealed, shall be affected by such
repeal; but the same shall proceed, in all re~
spects, as 1f such statutory provisions had not
been repealed, except that all such procéeedings
had after the time of taking effeet of the
revised statutes shall be conducted according

to the provisionsa of such statute, and shall be
in all respects subjeect to the provislons thereof, .
so far as they are applicable."

Statutes substantially the same as the sections quoted above
have been in force in Missouri for maeny years, es wlll be seen
from a citation of authority given in the case of Ex Parte
Wilson, 330 Mo, 230, In thls case ths court clted eanother case
reported in 1l Mo, in which a law similar to that quoted above
was involved, : ‘

In the Wilson case, the petitioner requested the Supreme
Court to issue a Writ of Habeas Corpus so that petitioner
might be released from the State Penitentliary, where he had
been committed under the judgment of the Circult Court of
Montgomery County. Said petitioner had been convicted of
the crime of receiving a deposit of $100.00 in the Pecples
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Saevings Bank of Bawling Grean, when as assistant caahier and
director of sush bank, he knew it to be insolvent, He wes
prosecuted under an.indiahmenb drawn under Bection 4116 RSMo -
1929, defining aboye mentioned ‘sriminal offense, This aaahien
wes repaaled by an agt of the Legislature which begame effec-
tive upon 8eptember 1l, 1931,‘& though the court did not’ g
rendey Judgmanh againa% 88 d pe *tioaop until November 2, 1931.

- In his mek&on for hew trialg‘ atitionar contended that
8ecbion 4116, resulted in a reduction of the offense of which
he had been eenvleﬁaa within the meaning of Section L4168, and -
that the trial gourt was unauthopized to assess any punishment,
and to rendar Jud%menﬁ ‘against him, aince such statute had been
repealed;, furtheyr contended- the gection was unconstitutional
and denlied him equal protection of the law, in violation of '
Section 1, Amendment 1l of the Genatitution of the United
stataa in diaeuaaing these cautenbions the court said at

1,0, 2339 33ha and 3353

“{l) Phére 1s nothing in Bection hhé& to indieate
such legialatiya intent, and 1t cannot be gzo
interpreteﬂ, The general provision of’ this section,
-written in c¢lear and unmlstaksble language, is that
the repeal or amendment of a statute which creates
an offense shall not affeet the prosecution . op the
punishment of offenders for offenses committed
‘prior to such repeal or smendment, And the meaning
of the exception to the general provisgion is equally
clear when the exception is consldered in connection
with the general provisiony that is, that any offender
against the orimindl laws of this State shall have
the benefits of any reduction in the punishment
prescribed for the offense by an amendment of the

- law creating the offense which becomes effective
~efter the commission of the offense but before the
entry of Jjudgment and’ senterice. Indeed, if Section
i 68 should be given the construction £or which the
petitioney contends, the general provision thereof
would be meaningless and would serve no purpose,

"(a). Mbreover. Sestion %g&@ must be coms trued in‘
connection with Bectione 661 and 662, Revised Statutes
1929, which reads as fallewss

18ec, 661. No offerse committed, and no

fine, penalty or forfeiture ineurred previous
to tae time when any statutory provision
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Honopable Jemes Woodfill

all be affected by snah”"'
- pnniahment of all
‘¢¢very ot su&h finagi

T'aan‘ 662, . No aatien, plea,»yroseautien.
;nivil or’ érimiaa hding at the time ahy
| shall b,frepealedt shall
al; ‘but the. sane shall
. B8 AT such statutory
_peale&, eseept thnb
had after the time of
Revised Statutes shall
‘ bed %"to ‘the provisicns of
puch statute, and shall be in all respects.
fsubject to the pravisians bhereor. 8o far as
-they are applicabl S

' _"frheaa Saving clauses, in 80 far as bhey x‘elato :
 to statutory offenses;. have been upheld by this’
eourt in numerous decisions. (State vi Mathews, :
1 Mo, 101; Btate v. Ross, L9 Mo, uléz State ex rel.
;v.*W1llis, 66 Mo. 131 State v, Prostory 90 Mo. 334,
2"S.,M. 472,) And we mre supported in our eanatructian
of Section 468 by the holding in State vy Walker,
221 Mo, 511, 120 S.W, 1198, wherein it was saldt -
YAppellant!s positioh that' the occurretice of the
local option election prior to the trial sufficed
‘to prevent a conviction, because the dramshop act
under which defendant whs tried was not in force -
in the county at the time Bf the trial, mighh be
well taken, but for the provision of section 2392
‘of the Revised Statutes of 1899 (now Sec. L1468,

RiSs+ 1929), This sectlon gays no offense commltted
.ahd‘no fine, penslty. or ferfeitura. or prosecution
commenced or pehding previous to or at the time

- when any statutory provision shall be repealed or

- amended, shall be affected by such repssl or amend~ '
ment, but the trial and punistment of all such offenses,
arid ‘the recovery of g&uch fines, penalties or forfeitures,
shall be had as if 1t hed not been repealed or amended.
There is a further provision in the c¢lause that if :
the punishment or penglty for any offense ig reduced
or lessened after commission of the offense and before
the trial of the offsender, by alternation of the law
creating the offense, such penalty or punishment aha%_
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be dssessed ascéording to the amended law. Such a
general statute has been held to save indiectments
drawn on a statute which is afterwards repealed.
(Mnllinix Ve Peaple, 76 I11. 23.1} « » WO ’bhiﬂk
‘theDramshop Law, though it remeins in rarca to
regulate exlsting licenses, is repealed bg
adoption of prohiblition at an electlon held undan
the Local Option statutey that is, repealed in
such sense as to brin g into operation the saving
elause of Section 2392 (now Seecs 4Li68) permitting
- indictments and informations theretofore found for
- infractions of the Dramshop Law, 0 be prcaecuted
d ‘the dellnqaaqta puniahed. ,

*%%%%%***%%

"Ths result of our construction of Seetion uuéﬁ is
to subje¢t all offenders sagainst any statute of
this State to the punishment prescribed for the
offense at the time it was committed, although the
statute creating the offense is repealed before the
entry of judgment and’ sentence, and to give all
offenders against any eriminal ldw of ‘this State
the benefit of sny reducdtion in the punishment
prescribed for the offeénge by an asiendment of the
law creating the offense before the entry of judg-
ment and senténce. Thus it is seen that Section
i168, as we construe it, affects all offenders
similarly situated and of the same class alike, and
doss not subject any offender to an arbitrary exer-
¢ise of the powers of government. And, as we read
and understand the authorities quoted abave, Bection
Lil68, when so construed, does not deny to the petl-
tioner the equal protection of the laws, within the
meaning of Section 1 of Amendment XIV of the
Gonstitutien of the United States. .

It appears that the law and facts invalved in the Wilson
cagse are very slmilar to those now under consideration and
that such decision is in point with the question raised in
above ingquiry. For exauple, Section. 22 RSMo 1929 is now
Section 1.160 R8Mo 1949, and Sectlon 662 RSMo 1929, also
referred to in such case, is now 8ection 1,180 R3Mo 1949.
Again 1t will be seen that the facts are very simllar to the
present statement of faets in that the law under which both
defendants were charged with criminal offenses has been repealed,
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Sections §60.155, $60.160, 560.16%, 560.170, 560,185,
560,195, 560,200, 560,215, 560.235, 560,245, ReMo 1949, define
the offenses of all clessaes ef‘%rnmd.and petlt larceny, Sections
560,250, 560.255, 560,260, 560,265, 560,270, and $60,280, REMo
1949, define nll classes of embezzlement and Seation 561,370
B8Mo 1949, defines the offense of obtaining money or property
under false pretenses, All of the above menticned sectlons of
the 1949 statutes have been repealed by Senate Bill No, 27 of
the 68th Genersl Assembly, and five new sections defining eaild
offenses have been enascted, =~ -~ ; o :

~ "The 68th General Assembly was offlic¢lally adjourned May 31,
1955, and under the provisions of Art. III, Section 29,
Constitubion of Missouri 1945, all bills which have passed both
houses shall become éffective ninety days after the adjourn-
ment date of the General Assembly, consequently, Senate Bill
No. 27 (pessed by both houses) will become effective es a law
upon August 29, 1955. The oriminal prosecutions referred to
in the opinion request are apparently founded upoen indictments
or informations charging the ecrimes of larceny, embewmzlement
and obtainlng money under false pretenses, drawn under the
sections of the 1949 stetutes defining the offenses. These
are the sections which have been repealed by Senate Blll No,., 27
and the orimes alleged are said to have been committed before
the repeal of the law, T ' :

It is noted that Sections 1.160 and 1.180, supra, contain
what has been referved to as "saving c¢lauses," that is, in
effect, they permit one to be prossccuted, under a repealed
eriminal statute in the seme manner as if the law had not
been repealed, wheén the eriminal violatlon charged in the
indictment or information is alleged to have been committed
during the time the repealed statute was in effect.

The 1949 statutes which were repealed by sald senate bill
will continue in forece untll the effactive date of sald bill
upen August 29, 1955. Therefore, those criminal cases now
pending in the cireult court of your county based upon the
repealed 1949 statutes, will be tried on the charges filed
under the provislons of sald repesled statutes. When such
cases have béén tried bsfore August 29, 1955, and each A
defendant found 'guilty 1s not sentenced and Jjudgment 1s not
to be rendersd until after said date, the procedure to
be followed in that instance shall be that when the punish=~
ment fixed for such oriminal offense 1s less under Senate
Bill No. 27, than under the 1949 statutes, the sentence and
judgment imposed by the trial court shall be in accordance
with the provisions of sald senate bill rather than the
1949 atatutes.
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: 1t is therefare ths opinian of this departmenb. thab
criminal cases pending in cirecuit court charglng the defendants
respectively with thé offenses of larceny, embezzlament, and

obtaining money under false pretenses under the provisions of
the Revised Statutes of Missouri for 1949, in effect at the
time the offenses are alleged to have been committed, but

since repealed by Senate Blll Ng. 27, of the 68th Gensral
Assembly, which gilves new definitions of such offenses, such
cagses will be tried on the charges filed under the proviasions
of the Reviged Statutes of Missouri for 1949, relating thereto.
However, if the punlshment provided for larceny, emhezzlement,
or obtaining money under false pretenses 1s less under the
provigsions of Senate Bill No. 27 than under those of the 1949
statutes, then sach defendant eonvicted of any such offense

or offenseés, and Judgment is not réndered agalnst him until
after August 29, 1955, the effective date of sald Senate Bill
No. 27, such judgment shall be in sccordance with the applica&h
provisions of sald bill.

The foregoing opinion, which I hereby & prove, was
prepared by my Assistent, Paul H. Chitwood.

Yours very truly,

 JOHN M. DALTON
Attornsy General
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