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;;GOVERNOR~ _ Governor>6£;State has no authority to create

position of Administrator of Safety and Fire
DEPARTMENT o Prevention in absence of statutory or consti-
,CORRECTIONS tutional authorlty to do so.

January 20, 1956

Honorable PAIT M. Donnelly - S
_ﬁavennar, stnka ﬂf',;snauﬁi - . ' .

Bear aaVérnav naunaﬁlya

Hnis will aekmnwladgz reaa&ph of wonr'raqaeat 1nqn1r1ng
if the Governor of this atate ias vasted with autherity to
set up the position of Administrator of Safety and Fire Pro-
teation who will Be responsible to the Director of Corrections
and who will have supervision over atfetxgand fire prevention
and will also recommend & plan end progr Also may avallable
eppropriated funds be used for this 9urﬁaae withauh an: anabling
act hy %hn nagialature.\ o 1

We have found very little auﬁhnriﬁy in this state relative
to the nuxherity of the dovernor to create such pesitien.

Seetieﬁ 1, artiele IV‘af the Constitution of Missourl vests
in the Govarnor of the state the anprems executive power..

B [‘.

The 9eysrtmant er Garreatians ig 8 part of the Executive
Department of the State of Misscuri. senhian 12, Artiele 1V,
onstitubion of Missouri provides that the Exeautive Department
shall consist of all state electad and appointive officials
and employees, except those in the legislative and judieial de-
partments, In addition thereto it fupther provides for other
electlve officlals specifically naming eertein departments of
the state and concludes by permitting such additional depart-

‘ments, not exceeding five in number, as may hereinabove be

established by law.

Section 2 of Article IV of the Conatitution prescribes the
duties of the Governor of this state, that he shall take care
that the laws are distributed and falthfully executed and shall
be the eonservator of peace throughout the state.

Article III of the Constituion of Miss@uri provides for
three distinct departments of government: Judicial, executive
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and 1&3131at1ve. Furthermnre, that hhe powern properly be~
longi ng to any one of them shall nat be exeﬁeised by the
epartments. i ,

3aebien 19, Artiala IV of the constitution prﬁvidaﬂ fer
the seléotion and removal of personnel in the departments of
the government; that the head of each department may select
and remove all employeas of the departmert exdept as other-
wise provided by law. . It specifically provides that all em-.
ployees of penal insﬁitutiﬁns ahall be aeleebed on & basis of
marib.

: '“gﬁian 27. V@l 67, G . s., page 156, reads, in part,
_aa foliawat

"In the absenae of. oonstitutional provisiona,
the method of filling offices is to be deter-

" mined by the legislasture. An of fice created
by the legislature is wholly within that body's
power, and it may prescribe the mode of £illing

 the office; and; if the statute creating the

- office provides how it shail be filled, it muat
be filled in that manner."

Volume 81, ¢.J. s., Seation 60, page 982, reads, in part,
as follows:

"fhe governar has no prerogative powers, bub
possesses only such powers and dutlies as are
vested in him by constltutional or statutory
grant The extent and exercise of the govere
nor's powers under statute will depend on the
particular provisions thereof. # % & & & #"

: In Tucker ve., 84 ate, 35 NL.E. aa 270, 1 c 291 and 292,
we £ind the rollowing declaration as to the powers of the
Governor: , ,

"Governors are almost alwaya vested with the
executive powers of the state, That the executive
power is the power to execute the laws, to carry
them into effect ms distinguished from the power
to make the laws and the power to Jjudge them, and -
that the power to appoint the subordinate officers
and employees through whom the laws are executed



. is a nenaasary. naident to the pawer ta exeeute
“jlthe lawa,‘_A,'ﬁ; o a

TR *Ehe ereatien of the affieea 1s a legis-
.. lative function. The appoinbmant of foiears
15 an executive function, # & # & # #%
State ex vel. Rasaﬂthal ' milaf, a , ﬁ. 825, 30#
‘the court held only the. Iegislature has .
e @& public office, other than' a eonstitut
an 1n trumentality af gavevnmenti L

re Opinion 6f the Justice, 32 sa.(@& 539, 249 Ala.
was hald hhe Gavarnér eauid ne pa nt msmbers to an

,alloffioe, as

' @hapﬁar 36 _RSMo lgk p relatea to the merit—ayshem in the
State of Minaauri~ “Beotion 36.030; Subssction 2 thereof, makes
the provisions of said chapter applicable to all officilals,
positions and amplayeea, of the State Department of Public

- Health and Welfare and the State Department of Corrections.
Seotions 36.100, 36.110, and 36,120, RSMo 1949, provides that
the Director of the Division of Personnel shall alleocate each
position and classify same. Section 36.240, RsMo 1949, pro-
vides that the appeinting authorities shall choose from the
three highest ranking, available, eligibles certified to him
by the Director, The present method of seleection and appoint-
meént of officers and,emyieyees is entirely dirferent from
former methods., , _

~ Chapter 216 and 217, RSMo 1949, pravides for the appoint-
ment of chief administrative officers of the Department of
Corrections by the Director thereof and in some instances
such authority is vested in other officials, not the Governor,
however, except that the Qovernor does appaint the Director of
gge Eepartment by nné with the advice and eensent of the

nate.

It is epparent that the general and accepted rule that a
public official has only such authorlty as may be specifically
granted by the statute and Constitution of this state, applies,
likewise, to the eovernar of the State.

The General Assembly in passing enabling legislation
creating the Department of Corrections specifically provided
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fop the appcintment of eertain offieials and prescribed
their offleial duties. Evidently that body was of the opin-
ion it was the duty end obligation of the General Assembly
to do 80. Fupthermare, if the QGovernor of this State could
at any time create an office or positién and preseribe ite
official duties pertaining to same, it caen be seen, there is

a probability that in so doing, there might Be a. canflieb of

dutiea and reaponsibilitiea._v
& e@NﬂLﬂﬁIﬁN_ : .
| Therefare 1t is the. “.inion of this. department that the
governor of thla astate 1s not vested with such authority teo
create the asitian of Administrator of Safety and Fire. Pro-
tection within the Department of Corrections in the absence of
any statutory or constitutional authority to 4o so., In view
of this conclusion we deem it unnecessary to discuss the ques-
tion relating to the use of available. aﬁprﬁpriatiﬁns for this

purpese«-

- Ths foregoing cpinian,whieh I heneby approve, was pre~
parad by my Asa&stant, Auhrey R, Hammett, Jr,

Very truly yeurs,-

John M. Dalton
Attorney @eneral
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