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PROBATE COVRT: A sessiofl of non-regular session during a term
DESIGNATION OF is not a session in vacation; sheriff is entitled
SESSIONS IN - to fees only on days court is in session. Letters
COURT RECORDS: testamentary may be granted even though the. coaurt
.SHERIPF'S FEES: is not in session. Fees for mailing notices are

POSTAGE FEES: to be remitted to the state. Collections made
B et for postage actually expended may be retained by
RTINS P the county.
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February 14, 1956
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Honorabls William J., Hensley
Prosecuting Attorsey
Johnsen County o
Warrengburg, Missouri -

Dear Sir:

:Ydurfﬁaiéﬁber-367reqﬁé5i’fcr an opinion'readéxga follows:

#The followlng questions have arigen in the:
mind of John H. Mittendorf, Probate Judge
of Johnson County, and after discusging
‘ggme with me he suggests that your opin-
ion be obtained in the immediate future.

#T am at this time therefore requesting
that you give ug your opinlen as regards
the following matters, all involved with
the new probate code and in the event
that you have received requests for simi-
lar opiniong, it is my suggestion that
these questions be merely combined with
the other questions which possibly have
been propounded to you for your opinion.

Hl. Section 472.050 provides that the
Court shall be open at all reasonable
hours and that the court may previde
for the holding of sessiona. 8ince
the code makes no mention of terms of
court or-of acts to be performed in
vacation, where the court is in session
only one or two days per week, do the
records of the court show that acts
performed on any other day are in vaca-
tion? - If not shown as performed in va-
catien, what is the proper designation
in court records of the days that court




. prant letters testamentar

* Honorable William J. Hensley

Telang of Segtion §7.280 the sherifr - .

- each court of recerd, ia this sum com-

‘puted on the number 0f days that court

buS‘ineﬁs or Oﬂ‘ﬁha ‘number of days that -

"2+ Seation 4720
elerk may hear and d ot 1
ngt contested.  When the ¢clerk enters:
2 Judgment pursuant to this section,,

is such day considered and shown on
court records as & day when the court
wag in session? . If not, what designa-~
tion is given to such days in the court

"3, Section 473,023 provides that the
probate court or the elerk thereof shall
_ : ary or administra-
tieon.. May this act Ve performed only on
those days when court is in session? If
not, what designation is given to those
days in court records when letters: are
granted by the Judge or by the elerk
and court is not in session? -

BL., Section 483.582 provides that post-
age charges of serving notices shall be
charged to the estate, Is thisg sum,
when ¢ollected, rémitted to the Director
of BRevenue with other probate foes or

ig it returned to the county which ad-
vanced the postage charges originally?

- "Please give thig your considered judg-
ment and advise this office at your
sarliest convenience as to your opin-
ion as regards ghd above guestions.®

o

saotion of probate

vides that the .
ermine matters.




Hbﬁarabla William ﬁ¢'Heaa;a?

- ‘It is eorrect that the 1955 Code makes ne mention of terms,

 $in¢e the proviasions of Section 481,030, RSMeo 1949, have been

repealed. A4lthough "the court may by rule provide for the hold-

ing of segsions of court at the regular recurring times for the
.puggoae-af'héaring ¢laims, settlements and other matters," you

will note that ¥No such rile shall prohibit the hearing and de-
termination of any proceeding before the court at any time when
necessary to promote the ends of justice.* Therefore, at any
time the court hears a matter it is in session whether or not

it be on & day other than one met agide by rule for "the hdld-
ing of sessions * * * gt regular recurring timesg % * *.®

It is true that the term “session® normally means that
period when the court is sitting for the transaction of busi-
ness during“a term. However, since there are no terms there
can be no %vacation.® ' - S

MVacation®" has been held to mean the period between terns
and not the mere interval during a term when it is not in ses-
glon. See Warner v. Donshue, 99 Mo. App. 37, 1. ¢. 44, 72 8.W.
492 and c¢ases e¢ited. Consequently, the court records should
not show that the court sat during vacation mierely because
court was held on seme day other than the ones set aside for

the "regular? sessions.

It'ia‘sﬁggeste&'that the records merely show that the
court was "in gession."

On your question regarding Section 57.280, it is suggested
that the sheriff cannot "attend court®" if no gegsion is held.-
The mere statement that "the court shall be open for business,"
merely means that the office shall be open. The gourt might
very well not be sitting as a "ecourt." The sheriffts attendance
might not be requested. The sheriff is entitled to $3.00 for
attending court, as provided for in Section 57,280, only when
the court is in session, and then only when requested by the
gudgep' See, in this regard, the attached opinion to Honerable
John A. Eversole, Progecubting Attorney, Washington County, dated

Turning to the question in the paragraph you have labeled
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Honorable William J. Hensley

No« 2, it is noted that the powers of the elerk, enumerated in
paragraphs 1 and 2 of Section 472,070, V.A.M.8«, 1955, are
ongs that may be performed at any time. Paragraph Ne. 3, be-
sldes providing "that the clerk may hear and determine matbers
not contested® as you mention, alsc prevides that 1T the judge
permits the alerk's regords, decrees or judgments to stand they
shall "have the same offect as if wmade by the judge." In ef-
fect, then, the elerk sits for the iﬂﬂgQVWheﬂ‘féséJ€{£u ad do-
termines matters. When he so sits it may be considered tha
court is in session. The "designation given to 'such days in
the court records” could be the same as suggested in our angwer
‘to the same question raised in your paragraph Nos l.

- Your first guestion in paragraph Ne. 3, regarding the
granting of leﬁtﬁrﬁ;taatamenﬁarg"er of administration, is "May
this act be performed only on those days when the court is in
gession?™ In our opinicn; the epurtts authority is not limited
to sueh days. It is suggested, however, that, 1f notwithstanding
our opinion, the c¢ourt feels compelled to make séme insertion
. that it show only that the court was "in session.® It certainly
does not have to show “in regular seszion™ and, as mentioned
above, should not show "in vacation.® ‘

In answer to your question in paragrsph No. L, we note that
you gpeak of "postage charges," as mentioned in paragraph 2 eof
Section 483,582, but also speak of "other probate fees™ as though
the postage charges might be called fees.: We do not believe that
they are one and the same.  As to the fees provided for in para-
%raph 1 of Section 483,582, in the epinion of this office the
fees should be adccounted for and remitted to the departmént of
revenue the same &s all fees provided for in Segtion 483.580,
and under the same provigions regarding accounting and remitting
ag are contained in that section. However, in owr opinien, the
gosta%e charges as mentioned in paragraph 2 of 1483.582 are not
fees in the same sense aS'&re_th958 §r0vidad for in paragraph 1
of this section and in SJectioen 483,580. It will be noticed that
fee charges are made for services performed. The poatage charge:
is not made for service performed, but is made for the purposge
of obtaining reimbursement from the estate of expenditures

-,-i‘.i-.'




Honorable William J. Henaley

- grtually made from sounty funds. Nowhere do the stabtutes pro~.
- wvide for division of fees collected by the state smd the coun-
“4¥, but since the amount cellected from the sstate for pestage

charges incurred by the ¢lerk 1s not a fee and, since the stat-~

ute is silent on the disposition of sueh postage charges, we

- think the same should be retained in the c¢otnty which expends

its own funds in the firsgt instance. '

JONCLUSTON

_ In the opinion of thias office the probate court records

for sessions other than those set aside for regular sesgions
should show only that the court was "in seasion," and should

not show that the court acted in Wvacation®™} 'tﬁat a sheriff
is entitled to fess fur attending court only on the days court
X8 in gession and whenirequested by the courti that the pro- =
bate court may be ®in sesglion®™ when the ¢lerk gits for the judge}
that the court or elerk may grant letters testamentary without
. baing "in session™; that the fees collected pursusnt to para-~
- graph 1 of Seection 483.582, V.A.M.3., 1955, should be remitted

to ‘the department of revenue; that the postage charges ¢ollected

pursuant to the provisions of paragraph 2 of Section 483.582
phould be retained by the county.

' The foregeing opinien, which I hereby approve, was pre-
pared by my assistant, Russell 8. Noblet, P '
Very truly yours

John M. Dalton
Attorney General
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