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TOWNSHIP ORGANIZATION /L. In township organiz}‘é.tiiréﬁ" county .the
COUNTIES: - county court must have approval of
COUNTY HIGHWAY ENGINEER:' county highway engineer in establish- -

ROADS: . g ing or changing a road.
Fl L E ‘ county court must have approval of
| ‘ : county highway engineer in vacating

a road.
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Honorable Richard H. Ichord
 Housten, Missourl

2. In township organization county the

',gﬁﬁélgéaeﬁg g¢q#¢gg g§§3gn§:£$¢zgiiapiﬁién reads as followst

%It weuld Ye greatly appreciated if you would
render me an opinion as to the gonatruction
and application af;%ﬁﬁﬁi@n.223.970'Mh. Reviged

- Statutes as amended 194%.

"Seetion 22

8,070 Teads as follows:

* o »%uatg Sourt shall order a road estab-
iished or ol anged ‘until sush proposed road

or change has been examined and approved by
the county highway engineer.t '

nThe question invoived is whether the above
section applies to counties with township
organigation; 1.e., whether in such a county
the county court must haye the approval of
the county engineer in establishing or chang-
ing a road; and also there ia the question
as to whether the word fchanged! covers the
vacation of a roadj i.e., in vacating a
road would the couaty court have teo have the
approval of the engineer, Section 228.110
deals with the vacation of a road."

. Ve assume that zgur inguiry does not relate to gounties of
class 1 or 2 but to those of class 3 or 4, Section 61.220 R8Mo
19&?,1ghich applies to counties of these latter classea, reads
as follows? ,

®The county highwey engineer sghall have di-
rect supervision over all public roads of

the county, and over the road overseers and

of the expenditure of all county and distrlct
funds made by the road overseers of the county.
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'He ‘shall also have the gupervigicn over the '
' oemstyuction and mainvenance of all roads, B
- oulverts and bridges. -No county eourt shall -
order a road established or ¢changed until
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said proposed yoad or propesed chan;
' hﬁen1éxagiagﬁ“andﬂﬁpprgvagﬂby;ﬁhe‘éeunt
~ highway engineer. No dounty court: shal

oY . all ie~
ane ﬂgrrxﬁ;bjiﬁxgaymgnﬁi~¢$*rnadfwar%“a? for
any other expenditure by road overseers, or
.Lﬁ'pagmaﬂﬁ for work done under contract, un-
%41 the ¢laim therefor shall have been examined
~ and approved by the county highway engineer.®
It will be noted that the above gtates that the county high-
way engineer ®shall have direct supervision over all public roads
of the county, and over the road overseers . » . % -

 We also divect attention to Section 231.150 BSMo 1949, which

reads? '

#411 road laws of this state shall apply to
comtiss under township organizstion, unless
by their verms limited to counties not under
township organiszation, or in conflict with
the provisions of this law." ' '

. We also direct attention to Section 231.310 RSMo 1949,
which reads:

7t ghall be lawful for %h&,eaunb¥ gourt of
ag{ aounty-ggnn the application of the town-
ship bosrd of directors, to empower and au-
thorize the county highway engineer of sgld
gounty, under the direction of the township
board of such townshlp, to survey, locate
and plat the publie highways of such town-
ship; and when such plat shall have been
completed and‘apgroved'by the township board,
it shall be filed in the office of the town-
ghip elerk, tegether with the minutes and
yreport of such survey, to be kept by such
township ¢lerk as a part of his official
records, the expenses of such proceeding

%o be pald out of the road fund of the
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tounship. The sald ginﬁ, ninutes and re-
ports, or a certified copy of the same,
over the hand and seal of the township
elerk, shall be prims facle evidence that
the road or roads therein contained or de-
seribed have been constituted a publie
highway acveording to law.®

. AS yqu,a'aﬁﬁ oub, Sestion 2&6.6?9 Laws of Missouri 1983,
reads as followss o o | ‘ -

o county couwrt shall order a road estab-
1ighed oy changed until such proposed road
oy change haa been examlned and approved

by the county highway engineer.®

We see nothing in the township road law which would remove
it from the application of the above statute and belleve there-

fore that the above statute doss apply. Your aecond question

is whether the word ®changed” in 8Settion 228.070, supre, also
covers the "vacatien® of a road.

- In,%his régaré we direct attention to the case of State v.
Cox, 282 8. W. &6%94. At l.c. 695 ot seq. the court atated:

w'el IT. Relators contend, in addition,
that the ruling of the Court of Appeals to
the effect that a compliance with the statu-
tory requirement (section 10769) that the
proceedings to vacate the road shall be ex-
amined and approved by the county highway
engineer was not a requisite gondition pre~
¢edont to the order of vacation by the coun-
ﬁg ¢ourt. This contention is based on the
absende from section 10789, of the word ‘va-
cating's 1te language in regard %o this
matter being as followst

t tHo county court shall order a road eatgb-
l1ished or changed until sald proposed road
or proposed change has been examined and ap-
proved by the county highway engineer.?

"The relators cite no casges to support this

e
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een&antinn of a eanfiiuh. The Buprems Coupt
has by construction, ruled in Aldridge v.
gam’m 1k 8. W. 118, 101 Mo. 40O, in a peti-
tion for opening and ehanging a road, that
the terms Yehange! and !ehangin%’ are equiva-
1ane to 'vasate! and tvacating.! The sectian
therefore, be eo applied, and the Court
af i eala? © inieﬁ is ir harmany bhereuith.?

’ Eﬁ ﬁha gase of ‘iTM $ V- Eﬂrri 1&“ 8. W, 2d 963; at 1&@0
' 963; the Migsourd Supreme Gaur% ﬁsaueds

"ainpellents? chief aaaigameﬁt af eyror is
that the gounty gourt had no jurisdiction
to entar the Jjudgment vacating the road be-
cauge it fatled fo follew a provision con~
_____ tained in gection 3&&3 R.3. Mo, 1929, Mo,
8. Ann. § 8013, é&3 first ingerted in
sald seaction in’ i Q?, as fallewﬁs Ho coun-
tg#n urt shall order a road established or
ged until said proposed road or proposed
change has been examined and approved by the
county hipghwey enginger,* and th it sinae the
gounty court had no jurisdiotion to make the
oyrder and enter juﬂgmant thereon, then the
gireuit court on appeal had no juriadichian
4o try the ¢ase de nove. The failure of the
county court to have the vacation of the read
approved by the highway engineer before mak-
ing the order is conceded by the parties. It
is aleo conceded that such a provision of the
statute 4s applicable to this case in which
the vacation of & road is gought, This court
has ruled by construction that the terms
tchange' and tchanging' are equivalent to
tvacate? and 'vaeating.! SJtate ex rel. Tum-
mons et al. v. Qox, 313 Mo. 672, 282 S.W.
6943 Aldridge v. Spears, 101 Mo. LoG, 14
S.W, 1183 and see, also, Sheppard v. May,
33 Mo, APP. 2720 .

Prom the above we daduce that in vaaating a reoad the county

court would have to have the approval of the engineer singe the
vacating of a road is included in the word ®changed®™ according

wly-
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to the above cited cases.

It i3 the opinion of this department that in a townghip or-
ganigation county the eounty court must have the approval of the
county highway eagineer in esbtablishing or changing a road.

It 48 algo the opinion of this department that in a town-
ship organization county the county euurt must have the approv-
al of the esunty highway engineer in vacating a road.

by uy assistant, :dugh P. Williamson.

The farugningfapiaiaai~which I hereby approve, was prepared

Yery truly yours

John M, Dalton
Attorney General
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