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February 20, 1956

Honorable John A. Johnson
Stete Senstor, 2ith Distriet
Ellington, Missouri ‘

Degy Senator Johnsons

This will acknowledge receipt of your request for an opinien
as to whether a person may hold the offices of maglistrate and
coroner. . E : -

Under the genmeral rule of common law if the duties are not in-
eamfatibla:and thers are ne statutory or constibutional inhibitions
against 1%, then it 1s legal for one to hold both offices abt the
same time. The mere faet that one may not have time to hold beoth
offices in no way affects the right to hold them.

Volume 46, ¢.J., Section 446, prge 94l, 942 and 943 lays down
the general and accepbed rule in the case as followst

"At common law the holding of one office does
not of itself disqualify the incumbent from
holding another office at the samse time,
provided thsre i3 no inconsistency in the
functions of the two offlces in question. But
where the functlona of two offices are in-
consistent, they are regarded as incompatible.
The inconsistency, which at common law makes
offices incompatible, does not consist in the
physical impossibility Yo discharge the dutles
of both offices, but lies rather in a conflicy
ef interest, as where one 18 subordinate to the
other and subject in some degree to the supers
visory power of its incumbent, or where the
inoumbent of one ¢of the offlces has the power o
remove the incumbent of the other or to audit
the accounts of the other. The question of
incompatbtibillity does not arise when one of the
positions 1s an office and the other is merely
an empleyment.”

One of the most frequently quoted decisions in this étate of
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eampatibiliﬁ of $ffiee will be found in State ex rel., v, Bus, 135 Mo,

325,‘ Sy 33 33 L. R.A. 61&, tha partinan# part of uhieh reads:

"o @ # #At common law the only limit to ‘the number
of offices one persen might hold was that they
 should be compatible and consiastent. The incompati«
bility does not consist in s physical inabllity of ohe
;gerson to discharge. the duties of the two ofifices,;
ub there must be some inconsistency in the funotions
of the two} some conflict in the dutles required of
the arfiaersg a8 where ‘one has some supervisicn of the
athar, is required to deal wiﬁh, eontrel. or assisb
him.

"It was gaid by Juﬂga Falger in Feaple ex ral. Ve
Green, 58 N,¥, loo, oit. 304t 'Whers one offite s
not subordinmte to the other, nor the relations of
the one to the other such as ave inconsistent and
repugnent, there is not that incompatibility from
whiech the isw declares that the acceptance of the
one is the vacation of the other, The force of the
word, in its epplication to this matter is, that

- from the nature and relations te each other, of the
two places, they ought not to be held by the same
person, from the contrariety and anbagonism which
would result in the attempt by one person to failthe
fully and impartially discherge the duties of one,
toward the incumbent of the other. Thua, a man
may not be landlord and tenant of the same premises.
He may be landlord of one farm and tenant of snother,
though he may not at the same hour be able to do the
duty of each relation. The offices must subordinate
one the other, and they must, per se, have the right
to interfere, one with the other, Defore they are
incompatible at common law, "

See also Bruce vs. Counby of 8t. Louls, 217 S.W. 2&. Thly, and
State ex rel. McGoughey vs. Grayston, 163 S.W. 2d4. 335, 349 Mo. 700,
both of which follow the principle laid down in State ex: reL. Bus,
supra [E

. In view of the feregoing it 18 necessary to examine the statutes
end constitutlonsal provision in erder to determine if the duties of
a magistrate and those of & aorenar are compatible.

Section 58. 450, RSMo l?h?, authorized any magistrate or judge of
the circult court of the proper county to take an inguest if the
coroner is uneble to do 8o and Vo perform all duties enjolned upon
said coroner., The 66th General Assembly repealed that statute and
enscted & new one known as Section 58.205, RSMo Cum. Supp. 19551
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“fhe sheriff of the proper county shall, in the
temporary absence of the coromer for any reason,
perform all the duties imposed by law upon the
coroner,” :

- Whether the repeal of Section 58.450 and the enactment of Sec«
tion 58,205, supre, has any significence as to whether the General
Asaembly, in repealing end enacting sald section did so because it
waa of the opinign that the dutles of the maglstrate and coroner
were inoompatible, or was merely & desire to tranafer dutlieas from
the maglstrate to the sheriff for other reasons, 1t is diffiewlt .
~ to determine. However, it is not unreasonable to contend that it
had in mind thet such duties might be incompatible, ‘
_ Section 58.190, R3Mo 1949, further authorises the coroner to
execute process and perform all other duties of the sheriffi when the
sheriff is disqualified.

Seotion 58.200, R8Mo 1949, further requires that when the office
of the sheriff shall be vacant the coroner of the county is authorized
to perform all the dubles which are by law reguired teo be performed
by the sheriff until another sheprlff shall be appointed and qualifled.

It can be seen in view of the foregoing statutes, that if a
magiastrate holding the office of coroneér should be called upen to
sct as sheriff, that he might be issuing and serving eaid process
and approving his own return thereto and probably performing other
cenflicting duties. Purthermore, he would be required to take
Inqueats in certaln instances. :

in view of the foregoing, we are of the opinlon there is a
possibility that if a magistrate should also be holding the office
of coroner at the same time he may be e¢alled upon to act as sheriff,
the dutiles of these offlices ceould qulte easily be conflicting and
incompatible. :

We are enclesing copies of two opinions rendered by this
department whloh will support the conelusion reached herein as to
the incompatiblility of the twe offlces of magistrate and coroner.
One opinion was rendered to you under date of August 19, 1955, and
the other to Honorsble J. Morgan Donelson, prosecuting attorney of
Mercer County, Missouri, under date of December 9, 1955.
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CONOLUSION

L

Therefors, it is the opinion of this department that a maglstrate
cannot hold both offices of maglstrate and corener at the same time
for the reason that the dubles are incompatible with seach other.

~° The foregoing opinion, which I hereby approve, was prepared by
my assistent, Mr. Aubrey R, Hammett, Jr.

Yours very truly,

John M. Dalton
Attorney General
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