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INSURANCE: ; Insurance companies subject to Sections 379. 205

' : to 379,310 RSMo 1949, are not exempt from the
provisions of Section 376.400 RSMo 199 when
issuing regular accident and health policles,
and such companies may include a death benefit
payment in comprehensive automobile casualty
and liability policy without making such policy
a regular accldent and health policy required
to be filed and approved under Section 376.400,
RSMo 1949,

o March 7, 1956

Honorable €, Lawrence Leggett
Superintendent of the ﬁivi&ian of Insuranae
Jefferson Bullding

Jefferson City, Missourl

Dear Mr. lLeggett?

This opinion 1s rendered in réply'ta your lngulry reading
as follows: v

"Phe captionsd. inauranna company, organiged
‘and doing business under the provisions of
Sectivng 379.2058 to 379.310, inelusive, Re-
vised Statutes of Missouri, 1349, has filed
with this Division for u&e in Misgouri the
Lap%i@nﬁé forms.,

Eorﬂ Hos A~1.10 ie a 'Gambinattan Automm—.
bile Insurance Polley' providing under Part
111, Coverage D, indemnity Por the death of
the insured (defined as including only first
named insured and his spouse) resulbing from
bodlly injury caused by aceident and pustained
by the insured 'While in or upon, entering or
alighbing from, or. fram haing struck by an
aunbomoblilet,

"Form No, A~2.11 18 the declarations form to
be used in connection with Form No, A~1,10,

"We arg also inelosing Memoranda submltibed

to this office by the captioned cowpany con~-
cerning their aubthority to provide the acci~
dental death beneflt in a pelicy which does
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not conform to the provisions of Seetion
376,100, Revised Statutes of Missouri, 1949,
governing policles of accident and health
tnsurance, for your information.

"1t 18 the contention of the company that
this acecidental death benefit 1ls not governed
by Ssction 376,400, Revised Statutes of Mis-
souri, 1949, on two grounds!

"Pipst: Thet the M.F.A. Mubtual Insurance
Company, by virtue of the exemption contaelned
in Section 379.310, Revised Statutes of Mis~
souri, 1949, 1s not subject to said Section
376,003 and second: that the aceidental
death indemnity is 'Automobille Insurance!
under Paragraph {3) of Section 379.230, Re~-
vised Statutes of Missouri, 1949, and as
automobils insurance is not subject to the
sald Section 376.,00, Revised Statutes of
Missouri, 1949. ‘

"I pespectfully request your offieial opinion
on the following questions in connection with
the submission of the captioned forms,

"1, Is the M,F,A, Mutual Insurance
Company, a corporation organized and
existing under Sectlons 379.205 to
379,310, inclusive, Revised Statutes’
of Missouri, 1949, exempt from the
provisions of Section 376.400, Revised
Statutes of Missouri, 19497

"2, Is the accidental death indemnity
alfforded under Part III, Coverage D, of
the inelosed captioned poliey accident
insurance subjeet to the provislons of
Section 376.400, Revised Statutes of
Missouri, 1949, or is it tAutomobile
Insurance! under Paragreph (3) of Sec-
tion 379.230, Revised SBtatutes of Mis=-
sourl and, as such, not %overned by the
provisions of Seetion 376.400, Revised
Statutes of Missouri, 19497"
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1t is conceded that the basic law of incorporation of the
company in guestion is found at Sections 379.205 to 379.310
RSMo 1949, The general exemption sbatute applicable to such
company, whiech 1t 1s contended relieves 1t of compliance with
Seotion 376,400 RSMo 1949, is Section 379.310, which provides:

"Gxcept as provided herein, or as such
companies may be hereafter expressly
deslignated in any other law, lnsurance
companies orgenlzed or admitted to do
business in thils state under sections
379,208 to 379.310 shall not be subject
to any other law of this sbtate govern-
ing insuraricee companies,” |

Attention is immediately directed to Section 379,275 RSMo
1949, of the basic law of incorporation of this company, and
such statute provides! : :

"1, .Any law requiring that policies be
countersigned and delivered through a
resident agent shall not apply to any
policy of such mutual company on which
no commission shall be pald te any local
agent, :

2. Such mubtual company may insert in
any form of policy prescrlbed by the law
of this state any provisions or conditions
required by 1its plan of insurancs which
are not inconsistent or in conflioct wlth
any law of this state,"

Under Section 376.400 RSMo 1949, the Superintendent of the
Division of Insurance and the Attorney General are directed to
approve acclident and health policies, This statute is of con-
siderable length, but 1t iz deemed necessary, in thls instance,
to quote its complets language as follows!

"1. o poliey of insurance agalnst loss
or danage from sickness or the bodlly in-
jury or death of the insured by accident,
and no riders, endorsements, supplementary
or additional terms and provislons shall
be issued or delivered to any person in
this state by any company doing business
in thils state under the provisions of the

“3m
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insurance laws of the state of Missourl
untll a copy of the form thereof has been
filed with the supsrintendent of the in-
surance division for at leaat a periocd of
thirty days unless before the expiration
of saild thirty days the superintendent of
tie Insurance division and the atterney
gensral of the state of Missourl shall have
approved of the same in writing.

"2, If during such period of thirty days
or at any time thereafter, as provided in

- this section, the supsrintendent of the
insurance divigion or attorney general,
in writing, disapprove of the form of such
policy, it shall be unlawful for such policey
to be issued or delivered in this state by
the campany filing same,

"3. If the superintendent of the insurance
division or the attorney general are unable,
by virtue of their other dutlies, to deter-
mine whethe? or not they shall approve or
disapprove the form of such policies within
the thirty-day period herein provided, the
superintendent of the insurance division
may extend the time within which they may
approve or disapprove to & period not to
exceed ninety days from the date of filing
such form, and the company filing such form
or forms shall be notified by the superin-
tendent, in writing, of such extension of
time, ;

", The superintendent of ‘the Insurance
division and the attorney general shall not
approve such forms of policies unless every
part is plainly printed in type not smaller
than long primer or tenxpoiﬁt type nor un-
less bthere 1s printed on the first page there~
of and on i%g filing back in,type not smaller
than eighteen point or great primer a brief
description of the policy; nor unless the
exceptions be printed with the same promi-
nence as the bénefits to whiech such ex-~
ceptions apply.
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"5. If the superintendent fails, within
the thirty-day pericd of time or within
the exfended period, as herein provided,
to notify the company in writing of his
- disapproval, then the company may Issue
such form of poliocy, but nothing herein
contained shall permit an insurance com-
pany to issue policies in violation of
other provigions of the insutence laws
‘of this state, and nothing herein shall
bar the superintendent and attorney -
general from, at any time thereafter,
digapproving such form after giving the
company notice thersof and a hearing
thereon, ' : :

"6, Whenever the superintendent or
attorney general disapprove a poliey
form, as herein provided, the superin~
tendent shall notify the company filing
same, in writing, giving the reasons
there for,

"7, The superintendent and attornay
general are hereby directed to approve
for use in this state only policies econ-
forming to the express provisions of the
insurance laws of Missouri, and only such
words, phrases, figures, terms and condi-
tions of poliey forms, riders, endorse-
ments, supplementary or additional terms
and provisions affecting policies or agree~
ments for insurance which are specific,
certain and unambiguous, to meet needed
requirements for the protection of lives
and property of assureds,

"8. Any poliey filed with the superin-
tendent pursuant to this ssection, not con-
forming to the requirements herein, shall
be, by the superintendent and attorney
general, disapproved,

"9, Nothing in this section contained
shall be held to apply to life insurance,
endownent or annuilby contracts, or con-
tracts supplementary thereto,”
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It 1s concluded that Section 376.400 RSMo 1949, quoted
above 1s within the phrase "any law of this state" as such
language is used in Section 379.275 RSMo 1949, supra, and
companies orgenied under and subject to Sectlions 379.205%
to 379,310 RSMo 1949 are not exempt from Section 376,400
R8Mo 1949 when writing a general accident and health poliley.
This eonclusion is further supported by language contained
in the general exemuption statute, Section 379.310 RSMe 1949,
appliceble to the type of comwpany in questlion, such statute
reading as follows! '

"Except a8 provided hereln, or as such
companies may be nereafter expressly desig-
nated in any other law, insurance companies
organized or admitted to do business in
bhis state under sections 379.205 to
379,310 shall not be subject to any other
law of this state governling insurance
companies," (Emphasis supplied).

The phrase "except as provided herein” found in Section 379,310
RSMo 1949, quoted above, has reference to the basic law of in-
corporation of the company with which we are dealing, and is

a Fositive directive to refer back %o Section 379.275 RSMo

1949 of such law of incorporation which directs that such &
company may insert in its policles only those provisions or
conditions which are net in conflict with "any law of this
state," We now pass to the second and more difficult question
posed in the inguiry, which reads:

"2, Is the accidental death indemnity af~-
forded under Part ITIL, Coverage D, of the
~inclosed captioned poliecy seeident insurance

subject to the provisions of Section 376,400
Revised Statutes of Missouri, 1949, or is it
tAutomobile Insurance' under Paragraph (3)
of 3section 379.230, Revised 3tatutes of HMis-
gsouri and, as such, not governed by the pro-
visions of Section 376.,00 Revised Statutes

- of Hissouri, 1949°"

rart ITI, Coverage D, referred to above provides:

"1. COVERAGE D=-Acclidental Death~--lNFA Mutual
wlll pay the prinecipal sum stated in the
Declarations in the event of the death of

the insured, which shall result directly and:
independently of all other causes from bodily

b
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injury caused by accident and sustained
by the first named insured or spouse,
whille in or upon, entering or alighting
from, or through being struck by an auto-
moblle, provided the death shall oeccur
within one year after the date of ths
accident, - ‘

"2, Definition of Insured--With respect

to the insurance afforded under Coverage

D, the unqualified word 'imsured! ineludes
only the first named insured and his spouse.

"3, Payment of Benefits--The indemnity
for the death of the insured, shell be
payable to the surviving spouse of such
deceéased person and if there is no survive
ing spouse, to the estate of said deceased
person,

", Exclusions--Coverage D does not apply:

"a, To death resulting from bodily injury
sustained while in or upon, entering or
allghting from a home, office, store or
display traller;

"o, To death caused by or resulting from
disease:

"o, To suicide, committed while sane or
insane;

"d, To death due to war or invasion."

Subparagraph 1 of Section 376,400 R&Mo 1949 causes the
statute to bs applicable to a "% #% policy of insurance against
loss or damage from sickness or the bodily injury or death of
the insured by accident,s % #," The form of policy which is
the subjeet of this opinion is designated as a "Combination
Automobile Insurance Poliey,"

Without descending into detail In discussing each of the
Insuring agreements found in the poliey, it will suffice to
say that the language of all such agreements establishes the
fact that the contract of insurance iz intended to cover an
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indemnifiable loss, or liabllity which will occur only by reason
of the insured's ownership or use of an automebile. Thig fact
immedlately distinguishes the contract from a "policy of insur-
ance against loss or damage from sickness or the bodlly injury
or death of the insured by aeccldent,” ‘as such language is used
in Section 376,400 R3Mo 1949, for such statute does not purport
~to further subdivide lnsurance against accldental bodily injury
or death into accidental loss or liabllity for bodily injury

or death from causes solely related %o the use and ownershilp

of a motor vehicle. This distinction becomes important when

we consider language found in Sectlion. 379,230 ASMo 1949, which
statute outlines the types of insurance which the company in
question may wrlte, and such statute reads as follows:

"Any company organized under ‘the provi~-
sions of sections 379.205 to 379.310 is
empowered and authorized to make contracts
of insurance or to relnsure or accept re-
insurance on any portion thereof, to the
extent specified in its articles for the
kinds of insurance followlng:

"(1) Liebility insurance. Against loss,
expense or liabllity by reason of bodily
injJury or death by accident, disability,
sicknegs or disecase suffered by others
for which the insured may be liable or
‘hgve assumed liabillity, including work-
men's compensgation}

"(2) Disability insurance, Against bodily
lanjury or death by accldent and disability
by sickness;

"(3) Automobile insurance. Against any

or all loss, expense and liability re-
sulting from the ownership, maintenance

or use of any aubomoblle or other vehicle:
provided, no policies shall be 1ssued under
this subsectlon against the hazard of fire
alone;

"(ly) Steam boller insurance. Against loss
or liability to persons or property result-
ing from explosions or accidents to boilers,
contalners, pipes, engines, ly wheéls,
elevators and machlnery in connectlion there-
wlith and againgt loss of use and occupancy
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caused thereby and to make inspection
and issue certificates of inspection
therson;

"(5) Use and occupancy insurence.
Against less from interruption of trade
or business or loss of rents which may

be the result of any accident or casualty;

"(6) Miscellaneous insurance, Against
loss or damage by any hazard upon any

risk not provided for in this section,
which is not prohibilted by statube or at
common law from being the subject of in-
surance, excepting life insurance and fire
insurance,"

Insurance companies formed under Seeticns 379.205 to
379,310 BS8Mo 1949, have long been referred to in this state
as 'miscellaneouﬁ mutual casualty companies," The descoriptive
language in Sectlon 379, 230,  supra, applieable to risks to be
covered clearly discloses a "casualty line" of coverage, as
distingulshed from g gener&l accident .and health policy. At
Ly C.g, S,, Insurance, Sec., 6, we find the term "casualty in-
surance” treated in the following language:

"Although 'casualty insurance' is a berm of
quite frequent use, 1t cannot be said that
its definitlion has been very dccurately
‘settled by the courts, It is commonly
held to include those forms of indemmity
providing for payment for loss or damage

to property, except from fiwe or the sle-
ments, resulting from aceident or some such
vnanticipated contingency, and for loss
through accident; or casualtles resulting
in bodily Injury or death, The term, how-
ever, 1s more properly applied to insurance
a&ainst the effects of accidents resulting
in injuries to property.”

In Vol. 1, Couch On Insurance, Sec, 13, we find ths
following:
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"In some jurisdictions a dlstinetion,
largely based on statutes, ls drawn be-
tween aceident and casualty insurancs,

the former being held to relate to accl-
dents resulbting in bodlily injury or death,
and the labtter to properbty losses result-
ing from aceident or casualty, such as
boiler, plate glass, injury to property

by strikes, ete, But as a general rule-
'casualty insurance' covers accldental
injury both to persons and to property.

In fact casualty insurance hasg been de-
fined as an insurance agelinst loss through
aceldents or casualties resulting in bodily
injury or death,”

"Automobile insurance” is broadly defined in Section
379,230, supra; and when we congider the terms "liability in-
surance,” "dlsability insurance" and "miscellasneous insurance"
as they arse defined 1n such statute,; 1t is evident that a
company subject to such statute has wide latitude in its
coverages, subjeet to the gesitive prohibition against writ-
ing "1life insurance" and "fire insurance.,” It then appears
that the gecond question posed in the request for thls opinion
may be thus resolved:

Will the inclusion of a death benefit
payment to the insured in a compre-~
hensive automobile casgualty and dis-
abllity policy issued under authorit
contained in Section 379.230 HSMo 1949,
change such polley into a regular scci-
dent and health policy required to be
filed with the Superintendent of the
Division of Insurance under Section
376,400 RSMo 19497

In resolving the above stated question we draw an analogy be-
tween the situation at hand and one wherein the courts have
construed the question as to whether disability benefits in

a life insurance policy are to be consldered as accident and
health insurance, In the case of O0'Brien v, General American
Life Insurance Company, 103 N.E, (24) 193, 345 Il1l. App. 26l,
l.c. 271, the Court, in 1951, spoke as follows:

«10=
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"In a number of cases, courts have construed
the question as to whether disabllity benefits
in a life insurance poliey are to be considered
as acoldent and healbh insurance. This has
erisen prinelpally in cases where bthe lnsured
having a 1life insurance poliey containlng a
disabllity provision, falls to set it forth in
answer to a pertinent questlon when making ap-
plication for accldent and health insurance,”
Bowles v, Mutual Benefit Health & Accident
Ass'n (C, C. A, U4th, 1938), 99 F. (24) Lk,

119 A. L. R, 756; Purcell v, Washington Fi-
delity Nat, Ins, Co,, 141 Ore, 98, 16 P. (24)
6393 Mutual Benefit Health & Accident Ass'n

of Omaha v, Bell, 9 Ga. App. 640, 176 S, E,
12}, In Bowles v. Mutual Benefit Health &
Accident Ass'n, supra, the insurance company
defended against a claim on a health and acci=-
dent pollicy on the ground that the insured
falled to disclose that he had other such
policies, Two life policies had besen ilssued
to him by the Equitable Life Insurance Company
of Iowa, The court held that although the
life Insurance policles contained a provision
for double indermnity and liabiliby, they were
still life insurance policles and insured was
not under duty to disclose them, In Mutual
Beneflt Health & Accident Ass'n of Omaha v,
Bell, supra, the court held that the fact

that the 1life insurance policies contained
total disability clauses did not render them
health and accident policies. The other cases
were to the same effect. In the Illinols case
cited, Julius v, Metropolitan Life Insurance-
Co., 299 I1l, 343, a life insurance policy pro-
vided that if other policles of insurance were
in rorce at the time of death, the amount pay~-
able should not exceed the amount specified,
less the total amount payable on the other
policles by whomsoever issued. Insured was
accidently killed and at the time of his
death held an accident policy which his
beneficiary collected, It was contended

that the amount of thils aceident poliey
should be deducted from the life insurance,
The Supreme Court of this 3tate held that
accident or health insurance ig not life

-11-
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insurance and although the amount was pay-
able on death, it should anol be deducted

- from the amount of the life Insurance.
This conclusion was arrived at even though
the words of the policy covered all in-
surance and was not resgtricted to life
Insurance i % '

In holding In this opinion that an insurance company sub-
jeet to the provisions of Sections 379,205 to 379.310 RsSMo 1949
may include in its comprehensive automobile casualty and lia~
bility policy a death bensfit payment to the insured when death
results from an accident growing out of the ownership or use
of such automobile, without changing the character of such
policy to that of a regular accldent and health policy re-
quired to be filed and approved under Section 376.L00 RSMe
1949, such ruling will not apply if the policy on its face dis-
closes that it is a regular accident and health poliey.

CONCLUSION

It 18 the opinion of this office that insurance companies
subject to the provisions of Sections 379.205 to 379.310 HSMo
1949, are not exempt from the provisions of Section 376,400
RS8HMo 1949 when issuing regular accident and health policies,
and such policles are required to be filed with, and approved
by the Superintendent of the Division of Insurance and the
Attorney General, and such companies may include in their
comprehensive automoblle casuelty and liabllity policlies a
death benefit payment to the insured when death results from
an accident growing out of the ownership or use of such auto-
mobile, without changing the character of such poliecy to that
of a regular accldent and health policy required to be filed
and approved under Section 376.L00 RSHo 1949, so long as the
policies on their face do not disclose that they are regular
accident and health policlss,

The foregoing opinion, which I hereby approve, was pre-
pared by my assistant, Julian L. O0'Malley.

Yours very truly,

John M, Dalton
Attorney General
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