WAIVERS OF PRELIMINARY HEARINGS: (1) A defendant may waive hig

WAIVERS OF WRITTEN RECORD OF . right to a ﬁrelimlnary hearing un-
WITNESSES! TESTIMONY: - der Sec. 544,250 RSMo 1949, and
WAIVER OF WITNESSES!

SIGNATURES: Supreme Court Rule 23.02 RSMo 1955,

- in any criminal proceeding.
(2) A defendant may waive the writ-
ten record and signatures referred
to in Sec. 544,370 RSMo 1949, and
Supreme Court Rule 23,12 RSMo 1955,

© March 19, 1956.
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: Ycur reaent request t»r an official opinion reads as fmllewa.

“The local magistrate and mynelr would very
wuch appreciate & sgeaéy ay:,;;n on the fol- -
lewiag Qﬁeakians S S
- Nay & defenanne 4in & hamieiﬁe (ar apital)
- ‘e4se waive his preiim&_ﬂ,g haariag? rsf&r~
‘ wance ia made @@ 3& 5&'@250, 49, and

| “Alaﬁ: ‘Q‘“”

“May a defandanx waive eha written reeerd
: ignatures required by Sec. 544,370,
RO 1 9 and Sup. Ct. Rule 23,12, RSN

19557

V“Thia p&oblem h&s ariaan in. @ha p&at and
' has never been satisfactorily resolved.,
‘Further, we have & case gurrently pending here °
~ that 18 affected by this problem. Your - .
. prompt epinien would be most inveluable,”

You ask, first, if & defendant may waive nis right to & pre-
liminary hearing in a homielide (or 6&@1%&1) case. “The opinion of
this office is that he may. |

Section 5hﬂ7250 R&M@ 1949 15 as follaws.



Honorable,noylw; MeGhee, Jr.

“Nb praaecutjng or circuit attorney in this state
shall file any information charging any person or
“persons. with any felony, until such person or per-

sons shall first have been aeearaed the right of a

preliminary examination before some magistrate in

the coutipy where the offense ig alleged to have

been committed in accordance with this chapter, And.

if upon such hearing the magistrate shall determine

that the alleged offense is bailable, such person or
persons shall thereupon be admitted to bail condition-
gad for theiy appearance on the first day of the next
regular term and from day to day and term to term
thereafter, of the circuit dourt or the court hav-
ing eriminal jurisdiatien in such county, to answer
such charges &s may be preferred against them,
abids sentence and judgment therein, and not to
depart said court without leave; provided, & pre-
liminary examination shall in no case be requlred
where same is waived by the person charged with

the orime, or in any case whepre an information has

been substltuted for an indictment as authorized

by section 545,300 RSMb 1049,

Supreme Court Rule 23.02 R8Mo 1955, is an follows:

"No information charging the commission of a felony
shall be filed against any person unless the ac-
cused shall first have been accorded the right of
8 preliminary examination before a magistrate in
the county where the offense is alleged to have
been committed, The accused may waive a preliminary
examination after consultation, or after being ac-
corded the right of consultation, with his counsel.
A record entry of such waiver shall be made and the
magistrate shall hold the accused to answer in the
court having Jurisdiection of the offense of which
he stands accused. If the offense is ballable

and the accused has not previously been admlitted

to bail, he ghall be admitted to bail as provided
in thesa Rules, No preliminary examination shall
be required where an information has been substi-
tuted for an indictment.”

There sgems to be an unwavering line of authority in this
state that a defendant may waive his right to a preliminary hear-
ing. See State v, Ferguson, 278 Mo, 119, 212 8.W. 339, where the
defendant was charged with first degree murder and oonvieted of
second degree murder. The court said at 1,c. 341:
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TH % * Ye hava held gffirmatively in a number

of cages that a preliminary examinstion may be
walved not only before the examining tribunal,

but &t the time the defendant is required to .
plead to the information in the trial court, and
that 1f he pleads the general issue of not gutllty,
as was done here, he will he neld to have waived such
ezamiaatiaa A

See 8lso.the case af’ﬂb&ke v, Thomas, 353 Mo, 348, 182 swad
%34, where the defendant was charged with foreible rape. The evi-
,éence tends to show that thu preliminary hearing was not held be-
fore the magistrate Issuilr ﬁhﬁ warrant. The court in affirming
the conviction of the trial court assumed thit the grQlimaﬂary hear-
ing before the magistrate uas vai&, &nd that the waiver before this
magistrate was therefore void, The court said:

"But that does not dispose of the whole matter.
The appellant not only waived, or attempted to
waive, prelimina: camination before Justice
Erickson, The r@aara ‘brought up from the cir-
cult court further shows that after the prose-
cuting attorney filed his information, the ap-
pellant went to trial without objection, gam-
bled on the verdist, and 41d not attempt to
raise the point now urged until after his con-
viction, by & motion to dismiss the sult and &
motion for new trial, both filed en March 9, 1943,
twenty-seven days after the verdict. In the mean-
time pregent counsel had entered hils appearance
in the case on February 19 and obtained a further
extension of time within whieh to file & motion
for new trial. In these circumstances it ig obvious
that appellant cannet complsin unless he can estab-
1ish his contentian that the failure to accord him
a valid preliminary examination in a iastrate's
court deprived the c¢ircult court of jurisdiction
over the pubject mitter of the eriminal case; and
that agpellant eeuld not waive tbat omigsion.

"We are constrained to hold against this eanten~
tion. Present counsel raised 1t in this court

en bane by habeas c¢orpus and his view was reject-
ed on May 4, 1943, less than a month after the
motion hagd been overruled by the eircult court.
Coneeding the Jjustice of the peace court had no
Jurisdiction, yet whan appellant was brought

into the eirecuit court, waived formal arraignment,
entered a plea of nat guilty, announced pready for
trial, and went to (538) trial, he was before a
tribunal which did have Jurigdiction both of the
subdeet matter and hia person, The eircult eeurt's

~3-
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Jurisaietien was nat éarivative, as 1t wemld

have been on an appeal from a justice of the

peace. .court;, the probate court or other lower
court, Under tha :express provisions of Sec,
3891 1t had exelusive original jurisdiction

to hear and determine the case with the aid of

a Jury,  The preliminary hearing bvefore the A
justice of the. peace was for a wholly different
purpope. It was to deteymine whether a erime

had been committed, and whether there was probable
eauss for charging the accused therewith, If that
was. found, it was the duty of the justice to bind
him over for trial, either under recognizance, if
'bha offensa was bailable, or by aammitting him to.

ii»,A

" Now whixe iﬁ 18 Erue that Sac. 3893, supra, pr0~
vides no prosecuting attorney shall file an in-
formation charging  &ny person with a felony un~
t41 such person shall first have bheen accorded
the right of & reiimifﬂw\ examination, yet that

- does. not mean the eireult court has no jurisdic-
tion over the sﬁb&eeb mattér of the cause in the
broad and comtionly #@ceepted sense, It rather
means the eaurtvzn thoge circumstences cannet
exercise 1ts ! '“ﬁdiatian, or, stated another way,
the court conditionally lacks jJurisdiction to try .
the particular case because of the prohibitien in
the statute,; the condition being whether or not .
the defendant has waived preliminary examination -
for the statute also contains the aforesaild pro-
viso that such ex&minaﬁien shall not be vequired
if he do&a Wﬁi?@zitQ o

"&*&&ﬂ***&**&******&%*&*%"’

“ﬂhﬂer a 1ine of cases reachina back to the time.
when Sec. 3893 we's first enacted in 1905, the de~
fendant will waive not only defects in the proceedings
but even the complete &bsence of & preliminary exam-
ination, by pleading the general issue and going to
 trial, This was recognized in the McCutchan sase.
aited in the sécond preceding paragraph, where there
had been no preliminary hearing at all, the opinion
earefully polnting out that & preliminary examina-
tion hed not been waived. . The question had been
duly presented there by plaa in abatement, The same
was true in the Nichols case; eited in the last para-
graph, 1In the MeKinley case a moetion to guash the
1nfermation was hraatad as & plea in abatement, The

‘.'J;..' ?
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cages Just cited in marginal note 5 further hold
ehat the preliminary examination of itself is not

a part of the trial of the aescused, though it is
conditionally an essential antecedent step in the
procadure; and that the burden 18 on the accused
to raise the point and make any necessary showing
1f he would avail himself of it, He may waive the
examination either at the preliminar ng or
when ealled on to plead, but he (539) eannet do 80
arﬁer he has submitted himself to twi&l. Sdhee See,
3803 expressly says he may waive it, he cannot com-

plain on that ground after he hag walived it. It 1s
a ma%tev of personal privilege with him,"

Nobe that Seo. 3893, rsrerreﬂ to by the court, is now 5ec.
suu 250 RSMo 1949,

The above cases, and others tea numerous to e¢ite, sustain the
position that a defendant may waive his right to a preliminary hear-
ing in a homicide (or capital) case.

Supreme Court Rule 23,02 RSMo 1955, is similar to Seec. 544,250
RSMo 1949, except that the Supreme Court Rule provides that a record
entry of such waiver shall be made. This would not seem to change
the decisions of the cases deeiding that a greiiminary hearing may
be waived, This provigion ig only concernsd with an entry after a
waiver has been made; it has no bsaring on whether or not & defendant
may waive hia right to a prelimingry hearing.

Secondly, you ask whether or not a defendant may waive the
written record and signatures required by Sec. 544,370 RE8Mo 1949, and
Supreme Court Ruie 23.12 R8No 1955,

Section;)al,370 RSMo 1949, is as follows:
*In all cases of homieide, - bus in.no other, the
evidence gmiven by the several witnesses shall be
reduced to writing by the magistrate, or under
his direction, and shall be signed by the wit-
nesses respectively."”

Supreme Court Rule 23.12 RSM@ 1955, ia as follows:

"In all cases of homicide, the evidence given

by the witnesses shall be reduced to writing by
the magistrate, or under his direction, and shall
be signed by the witnessges respeatively.

-5 "r‘
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- It is the opinion of this offdce that a defendant may waive
‘the written record and signatures as required by the above statutes,

There seems to be no conflict in the cases declded by the
courts of Missouri on this question., 8ee the case of State v,
Lloyd, 337 Mo, 990, 87 8SW(2) 418, where defendant had appesled
from the conviction of second degree murder, Though the Judgment
- of the trial court was reversed on other grounds, as to the issue
eoneerning wailvers, the court had this to say:

""l'*_‘«lv'&***-ﬁ#,*ﬂ*&*i&*%*%**#

"From the justice's transeript of the preliminsry
hearing, it appears that the affidavit for a state
warrant charged appellant and his companions, Mc-
Daniel and Boston, with the offense, During the
sourse of th@,preliminﬁry.hearing, the state dis-
missed the charges as to McDaniel and Boston; and, ac-
¢ardin%«ta'tna evidence adduced in comnection with
the offer of the transcript, at the close of the
preliminary hearing, after some discussion, as some
of the witnessee lived outside the state, it was
agreed that the signatures of both the state's and
appellantts witnespes were waived by the state and
the appellant, Section 3480, R,8, 19289, Mo, 8t. Anm,
sf 3&‘: P, 3115, provides, "In all cases of homlcide,
but in no other, the evidence given by the several
witnesses shall be reduced to writing by the magls- .
trate, or under his direction, end shall be signed
by the witnesses respeetively.' The transcpript of
the testimony of witnegses Grimmett and Lindsay was
not signed., If the signatures were not waived, the
transeripts were inadmissible, * * * However, we
have repeatedly held a defendant may waive his statutory
rights, For instance, he may waive his right to a
gza liminary hearing [8tate v, Miller, 331 Mo. 675,
S78(1), 56 s,w.gzd) 92, 94(1); State v, Ferguson,
278 Mo, 119, 129(2), 212 8.W. 339, 341(3),%* * #]
where a plea of not gullty in a murder case was held
to waive the requirements that the evidence at the
preliminary hearing be reduced to writing, signed
by the witnesses certified by the magistrate, and
delivered to the clerk of the court having cognlzance
of the offense; or his constitutional right, Mo, Const,
art.2, § 22, 'to meet the witnesses against him face
to face,' State v. Wagner, 78 Mo, 644, 648, U7 Am, Rep.
131, holding, where accused insisted on trial upon the
state seeking a continuance on account of the absence
of witnesges, hls consent to the reading of a written
statement of the absent witnesses to the jury wailved
this constitutional right, S8tate v, Williford, 111 No.
App, 668, 671, 86 8.W., 570, 572, and cases infra. " =

6~
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The signing of the eranaoript of his testimony by
.8 witness is but an incident t6 the preliminary
hearing, . The signatnre or lack of one does not go
to.the merits of the reliminary or the trial, or
- .affeet the truth of the testimony thus adduced.
- Undoubtedly, appellant and the state had the right
. to waive this statukmry pravisien,* ® #

. Bection 3480 RSMo 1929, referred to in fhe abave ¢ se, aaﬁ
ggﬁgigg 8870 R&8Mo 1939, are exaatly ths same as Saction 5 370

. See also the case ef Stabe V., ?erguSQn (cited by the eeurt in
State v. Iloyd), supra, wherein ‘the caurt saidz g

YIE is urgaa that ‘the 1n£armatian filea by the
prosecuting attorney conferred no jfurisdiction on
the trial court because the testimony taken at the

. preliminary examination was not reduced to writing,

 signed by the witnesses, certified by the magis-

. tyrate taking same, and by him delivered to the clerk
- of the court having cognizance of the offense, as re-
quired by sedtions 5033, 5042, R.8, 1909, The coni~
tention as to the absence of Jurisdiction is not ten~
able, The ériminal court of Greeneé County 1s clothed
with exclusive original Jurisdiction of-all eriminal
cages in said county (section 4200, R,.8, 1909). . Thus

- panoplied; the conslderation by it of an infurmatien
filed therein by the prosecuting attorney is within

 the limits of its gemeral jurisdiction, and not such
a special or exceptional exercise of same as to re-
quire that all of the preliminary steps leading up
to such flling be shown on the face of the informi-

. tion., We have held affirmatively in a number of
cages that a preliminary examination may be waived
not only before the gxamining tribunal, but at the

~time the defendant ls required to plead to the in-

~ formation in the trial) court, and that if he pleads
the. general issue of not gullty, as was done here,

he*wi%l be Held to h&ye waived such axaminatien‘
* i _

No eases have bean found Which would 1ndicate that the courts
~have taken or will take an opposite view from that expressed in the
cases cited, From the authority of the cases cited there seems to
be sufficlent reason to hold that a defendant may wailve the require-
mgggs of Seetion 544,370 RSMo 19#9. and Suprame Court Rule 23 12

R 1955. : .
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CONCLUSION

It is therefore the opinion of this office that: (1) a
defendant may waive his right to a preliminary hearing under Sec-
tion 544,250 RSMo 1949, and Supreme Court Rule 23.02 RSMo 1955,
in any criminal proceeding; (2) a defendant may walve the written
record of 2 witness's testimony and the signature of the witness
thereto as required in Section 544,370 R8Mo 1949, and Supreme Court
Rule 23,12 R8Mo 1959. ,

Very truly yours,

John M, Dalton
Attorney General

HIH/1d




