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first publication of notice.

In specifying the date in a notice for hearing
‘on petition for sale by probate court, the date
must be fixed not later than seven days after
twenty-~-eight days following the date of the
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Your recent request for an offiecial opinion reads as fol-

"8sction 473.493 of the New Probate Code is
80 eonfuain% to me that I can't decide what
to do. Will you furanish me an opinion to
guide me in my dilemma?

®*This statute provides, among other things,
'Publication, if any, shall be for four con-
gecutive weecks in aecordance with Section
L72.100. Where aervice by publication is
ordered, the hearing shall be held at the
time specified in the notice which shall

be not later than 7 days after completion
of publication,t etec,

“"Norton va. Reed, 253 Mo. Page 236 and
Young vs. Bewneg, 15 Mo. Page 250 seems
to hold that, where statute requires pub-
lication be for four vonsecutive weeks

1t means 28 days, that is, the eompletion
of the publication is 28 days after the
first publication. Then City of Brunswick
vs, Beneche, 233 SW Page 169, where the
statute consldered required publication of
notice be published in the paper for two
consecutlve weeks, the court ruled that
the publication required was for full two
weeks or 1l days. .

"Questiont~ In specifying date in notice
for hearing on petition for sale, must I
fix the date not later than 7 days after
the last publication or not later than 7
days after 28 days from first publication?®
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. Paragraph 2 of Section 473.493, 1955 Missouri Probate Code, reads
in part as follows: RS |

¥ & % % Publication, if any, shall be for four
consecutive weeks in accordance with section
472.100, RBMo. Whers service by gﬁb&ig&tian
is ordered, the hearing shall be held at the
time specified in the notice which shall be
not later than seven days after completion

of publicatien and, in other cases, the hear-
ing shall be had at the time specified in the
notice but not later than twenty days after
date of the notice.® !

In the oase of Ratliff v. Magee, 169 Mo. 461, at l.c. 467,

the Missouri Supreme Court stated:

*In Young v. Downey, 145 Ho. 250 {same case
on second appeal, 150 Mo. 317), the statute
congtrued was that requiring noetice to heirs
when land was to be sold by the administra-
tor to pay debts, The requirement of that-
statute ist ‘*Such notice shall be published
for four weeks in some hewspaper in the coun-
ty in which the proceedings are had . . .
before the term of the court at which any
such order will be made.¥ [See¢. 148, R.8,
1899.] There the law does not call for a
publication onge a week for four weeks suc-
cesgively, but it calls for a publication

of the notice for a period of four weeks,
In that case the notice had been published
once a week during four successive weeks, -
but ' the lirst publication was September é,
and the first day of the term of court to
which it was returnable was Qeteber 2, so
that a perlod of only twenty-five days from
firgt to last was covered by the notice and
we held that the statute was not satisfied,
that there must be full four weeks notice
and that four weeks covered twenty-eight
days. But we did not hold that the statute
required a space of four weeks between the
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day of the last publication and the first
day of the term of the court.v

]‘En the case of Nerton v+ Reed, §§3 Mo. 236, at l.c. 249, %he
court gtated: : - ‘

"The notice was published with the addition
of the description of the tract of land in-
volved in this sult, The statute (R.3.1889,
sec. 147) required it to 'be published for
four weeks In some newspaper in the county
in which the proceedings are had, or by ten
handbills, %0 be put up at ten public places
in sald county at xeast/nwenﬁz days before
the term of the court at whiegh ani'such :
eréer*ﬁi%& be made, in the disoretion of the

At 250 et seq. the court stateds

®That the period of four weeks that the
statute required this notice to be pub-
lighed was a full period of twenty~eight
days is not ealg:eviﬁ&nﬁ’frOm the words
themselves by the application of their
ordinary and usual meaning in such con-
neetlion, but has ﬁaen.g@rmaaenﬁly settled
by the adjudiscations of this court. [ Young
v. Downey, 145 Mo. 250, 254, 259; same
case, 150 Mo. 3173 Raéhina ¥. Boulware,
190 Mo, 33.] That the notice is an in~
dispensable prerequisite to the jurisdice~
tion of the court ko make the order of
sale is squally well settled in the same
cages. The Young case is not distinguish-
able in any particular from the one we are
considering. In that case the order of sale
recited that the notice had been published
according to law. The proof of publication
shows that there had been insertions of the
notice in & weekly newspaper published in
the county, that is to say, on September
8th, 15th, 22nd and 29th. The first day of
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the next term was October 2d, so that the
same number of days and the same number of
weekly guhiieaﬁiana intervened in that case
as in this, yet the court decided that on
acoount of the deféctive publication in
that respect the order of sale and deed
made in pursungnce of it were void. On the
second appeal réported in the 150th Mis-
gouri the attention of the eourt was called
to the fact that it had decided differently
in Grusen v. Stephens, 123 Mo. 337, and
after a full revievw of many caseés both in
this and other States, it expressly over-
ruled that case.™

In view of these opinions, it is the opinion of this depart-
ment that the hearing date should be set not more than seven days
after the elapse of a twenty-eight day period following the date
of the first publieation. | ,

It is the oplnion of this department that in speecifying the
date In a notice for hearing on §etitien for sale by probate court
that the date must be fixed not later than seven days after twenty-
elght days following the date of the first publication of notice.

The foregoing opinion, which I hereby approve, was preparéd
by my assistant, Hugh P. Williamson. ! |

Very truly yours
John M. Dalton

Attorney (General

HFW:ldtle



