HIGHWAY COMMISSION: 8tate Highway and its agents not liable for tres-
TRESEASSING—: passing when entering upon private property for
SURVEYS: purpose of making preliminary survey.

June l, 1956

Honorable Charles A. Weber
Prosecuting Attorney
8te, Genevieve, Missourl

Dear Mr. Webert

This will acknowledge receipt of your request for an opinion
which readss : A

"T would like to have an officlal opinion
based on the follewing‘faetst

"rhe survey for the relocation of U. 5.
Highway No. 61 1s now being made in Ste.
Genevieve County. Several land owners have
contacted this office regarding the surveyors
who are making this survey in an efrort %o
have them prosecuted for trespassing. it is
my contention that the last sentence of Bub,
Seection 13 of Section 227.120 V.A.M.S. of
1949 gives the State Highway Commlssion and
its agents the authority to trespass upon
private property in determining the route
for this particular highway.

"Ig my contention correct?"

Section 227.120, MoRS l?hQ, referred to in your request, readsg
in parte , ' ‘

"The state highway commission shall have power
to purchase, lease, or condemn, lands in the
name of the state of Missouri for the following
purposes when necessary for the proper and eco=
nomical construction and msintenance of state
highwayst
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®13, Aequiring lands for any other purpose
necessary for the proper and economical consbructe
ion of the state highway system for which the
commisslon may have authority granted by law.
If condemnation becomes necessary, the commisslon
shall have the power to proceed to condemn such

 jandg in the name of the state of Missourl, in
sccordance with the provisions of chapter 523,
RSMo 1949, insefar as the same is applicable to
the sald state highway commission, and the court

" or jury shall take inte consideration the benerl ts
bo ‘be derived by the owner, as well as the damage
gustained thereby. The state highway commlsslion
‘alao: shall have the same authorlty to enter upon
private lands to survey and determine the nost
advantageous route of any state highway as granted,
u?aer ﬁeatien 388,210, R8Me 1949, to rallroad corpora-
tlons. S ’

Section 388.210, MeRS 19493, referred to in the foregoing statute
reads, in parts .

"Every sorporation formed under this echapter shall,
in addition to the powers herein conferred, have
powery S

"(1) To eause such examination and survey for 1lts
proposed rallroad to be made as may be nesessary to
the selestion of the most advantageous route, and

for such purpose, by its officers, agents or servants,
to enter upon the lends or weters of any person; but
such corporation shall be liable and subjeet to respon-
gibility for all damsges which shall be done theretos"

The bagie rule of construction of a statute is first to seek
the lawmakers! intention and, if possible, to eflectuate that in-
tention. Laclede Gas Co. vs. City of St. Louis, 253 8.W,.(2d) 832,
363 Mo« BL2.

Another well established rule of sbatutory construction is
that when the meaning of a statute is plain end unsmblguous there
18 no room for statutory construction. Steggall vs. Morris, 258
8.W.(24) 577, 363 Mo. 1224.

It is evident under Section 227.12@, supra, that the Legislature

has specifically provided that the State Highway Commission shall have
the same authority to enter upon private lands to make surveys for
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proposed state highways the same as is provided for rallroad corpora-
tions under Seetion 388.210, supra. The authority granted under the
latter statute is that such corporations: may, in addition to other
powers granted therein, enter upon lands :or waters of any person for
the purpose of making & survey for a propesed rallread.

. The law has been well established in this state for a long time
thet the Legislature could authorize such entries on private property
for making a preliminary examination and survey. See Walther vs.
Wal’.‘nﬁr, 25 Meo 277; l.B. 889 and 2?0&

CONGLUSIO

It 18 the opinion of this department that you are correct in
holding that the 3tate Highway Commission and its agents are veated
with authority to enter upoen private property for the purpose of
making & preliminary survey for lo¢ating a highway &nd in so doing
they eannot be proseétted for trespassing thereon.

The foregoing opinion, which I hereby approve, was prepared
by my assistant, Mr. Aubrey R, Hammett, Jr.

Yours very truly,

John M, Dalton
Abttorney General
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