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CONSTITU?TONALITY:

S

1949, are constitutional.

TR

Sections 390.171 and 390.176, RSMo

“January 21.,}'1957'

¥ Bm strs

| Iour re¢¢aﬁ request for an,cffie7;é

3 ma&ter has ariaaa 4n Pettis Couwnty,

quent &aﬁﬁ on whish
fietal spiaon fr

o £ailure
on his vehiale
ke No. 23, sub-
agting under
o 4 Btate Highway

' aadgaarzera £4iled the necessary
information in my office for a progect~
tion of the defendant under Chapter 390,
1955 Supplement R.3. M&ssoari.

#7 would like an of inian from your of-

fiee of the following questiont

“Does Section 390,131 contain conati-
tu@ioﬁal authority for the P.8.0. to
¥ down rulaa éf gperation for P.3,0.
he violation of uhiah will

5y mind is Whether oF ot such astie
is an uneonstitutional dgxagatian of the
legislative power, whiah ir all@wed

aﬁiniea readas




Honorable Hareld W. Barrick

would empower persons other than ths
legislature t6 designate what wight
oconstitute a eriminal offense in the .
8tate of Missouri.®

 Your question is whether Sections 390.171 and 3
REMo 1949, are constitusional, n

. We firat nots that Sections 390,171 and 390.176 are
similar in that shey both relate to rules and regulations
laid down hg the Publie Service Commission. We further
note that the gsubjact matter covered b{‘ﬁﬁcﬁiﬁﬁ,393§1?lzi§
the same as that of Segtion 390,170 whi aled by

90,176,

e 8 bhat of Se , 1ok Was repsaled
House BLll Ne. 183, Section 1, laws of Missouri 1951, |

. o Je further note that in the case of State v. Dixon,
73 8.0, 2d 385, l.c. )87, the Mispouri Supreme Court held
that the legislature did not delegate to the Public Ser-
vige Commission any legislative wutherity. In this re-

. &spaot the court stated: ,

Wihis question alene remains. Did the
Legislature have the authority to de-
clare the violation of a rule of the
conmission to be a orime? It must be
gtin mind that the states of ocur
ien are soverelpgn states; that is,

ke
e

thg{-hayg iﬁhgrgﬁ@ power, and their
Legialatures can pasa any law which
they may deem negeseary for the wal-
fare of the people and which is not
prohibited by State or Federal Cen-
ghiﬁﬂﬁiéﬁgw In 51 C.d. p. 32, Ses.
7s we ready *A constitutional pre
vialon authorising the legislature
te create a f&bliﬁ‘“ﬁiliﬁ?-@@mﬁiQ*
sion ig mevely a declaration or
recognition of the leglalatuve's
inherent awthority, and not a grant

or limitation of power, and so the

rule of exelusion of things not ex-




Honerable Hareld W. Barriek

praanad da&u aoﬁ aﬂp&y.

:Ehv La“ﬂalatnww im ﬁh&a aaaa, and not
e Publie & |

li¢ Bervive 0o s has de~
a vimamn nﬂ' a safe ety

;ggﬁna_by the Publie Service
#hell constivate o misde-

' ture, net the Pub-

po Ly ;gﬁﬁmwﬁwd

’ ' y sha. imposed in cese

af a @aﬁv&éfiﬁn ‘of ﬁhaa e££émsa.

- 3 -‘”fﬁhﬂ&ests in
the _dbs.na vy Revere, 1882

Mose. 598, 66 N.E. 607,608, In that

: ;;,_;.;11:- '} thv atata erEﬁ&eﬁ -

gavgx" “‘t_aad % &
Wbmhu?am_.i'~ ' he
statutée also mada the viaxatian ai
any such rules L misdemeanor. The -
gontention was there wgde, as here,
that the statute was uﬁﬁ&u&t&tutieual
as a delegatdon of legislstive pawer.
The court in denying this contention
said in partt 'Thers is 3lso strong
gxegng {ar the . aagzﬁghien :hgt t?@ .
quoted language o @ statute gimply
leaves to the board the sdministra-
tion of detalily whilch the lLegislature
cannot. well determine for itself, and
which 1% may therefore leave to ehs
determinaﬁieﬁ of a subordinate tri-

bunal, and that the substence of the
lagiawvt&aa,ia found 4n that part of
the statute which preseribes punish-
ment fer disoregard of the regula~
tions so determined.t

"Our statute is s&milar in that the




ul gu. ¢ gawiﬂ
; § Cwall as ﬁﬁﬁ tranayg
tien for hire of pagaengers & fruﬁght
over the highways. It 18 an &iabarats
- 4 “-%he,anﬁgﬂh-tiald7u£ |

; > A 53
&8 Xept T 1% ami pm@wly 36,
the pawar to preseribe what actas shall
constitute & crime and whet punishument
may be asgessed in cage of a eonviction,
The Legislature has deemed it proper and
neeesaﬁi_giu order to give forae and of-
she orders, rules, &né'?egﬁ1a~

promulgated by the ﬁammiasiaa,
Bay &haﬁ a vialaﬁian thara@f shali
ni 3d@m&&“?t '

“The Supteme @aur% of the Eaiﬁaﬁ States
has also spoken on this subjs uﬁ-ia the
gase of United States v, Grims 220
U, 8. 506, 31 8. Ct. 480, aéa, § L.Ed.
563. In that case eaugresa had by an
act established forsat ressrvations.
Their use for graging and other lawful
Urposes to be. subjeot to rules and reg
tiong eatablighed by the Eeareuary o
Agrisulvure. The violation of any such
rules vwas made s erime. Grimaud was in~
dicted for grazing sheep on a reserva-
tion in vielation of a rﬁia promulgated
by the Seeretary of Agriculture. A de~
murrer filed by the det&nﬂana Was sug~
tained. -On appeal to the Supreme Zourt
the ruling of the lower court was first
affirmed hy'a divided ¢ourt. The case
was then restored to the dockeb, reargued,
and the eourt, by a unanimous opinion,
reversed the ruling of the lower court.
Tha preeise gg estiona raised in the cmse
bar were ere decided. It was held

"'tp"'"'




 that caugrass had thn owWer Qa au~
ﬁhariza an adp

H_'iasraﬁ ve body ko
e certain rules ﬂ,_,',w Ol 8§
that in so deing Congress had no
delegated iny lagislahivs aﬂ%harity.

fha gourt as id in par%‘

pomr %‘ia e rules and regulations,
« -~ not fort geverwmsut ef their
d@partmenta bﬂt for admintstering
- the laws whieh did gﬂ?ﬁ?ﬂ, Nona of
these atatiutes could: confer lepisla~
tive powsr., But when Congress had
legiglated and indieated its will, it
14 glve to %hase who wers to act
under'sueh gﬁﬂﬁr provisions “power
to £111 up the details®™ by the natab~
113&@&&3 of administrative rulee and
regulations, the violation of which
eould be puiished by fine oy imprisan«
ment fixed by Gongress, or by penal-
ties fixed by cangre$a, ar neasuvad
by the injury done. #* %

" tThat "Gﬁngrass gannot aalegata
legislative iawer {to the President)
is a prineiple universally recognized
as vital %o the integrity and main-
tenanee of the Bsystem of varnmant
ordained by %he Congtitutio Meld
v, Clark H.8. 649, 692 13 3. Ct.
495, 36 LEd. 9%, 300, But the au-

- thority to make admi inistrative rules
is not a delegation of legislative
power, nex are such rules reised from
an administrative to a legislative
character because the violation thereof
is punished as a public offense.?

*8o 4in the case at bar, the state legls-
.



Hmérahla Harold W. Barrick

- bugsen,
enagted the
ona of thede
3 %o be misdenieariors and prescribed
- the psnalties to by inflicted. With

these masters the Public Service Commig-
&lon, wnder the law, had and has nothing
to do. It fellews that the trial sourt .
‘was in error when it eustained respond-
ent's demurrer Lo the information."

R

It is the opinfon of this department that Sections
390.171 and 390.176, RSHo 1949, are cemstitutional,

The foregoing opinien,wlich I heraby spprove, was
prepared by ny assistant, ﬁugh Pf.WiiklagSQR. ’

Very truly yours,

John ¥. Dalton
Atterney General
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