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ELECTIONS: 
COUNTY OF}:I,ICERS : 
COUNTY JUffiES : 

Upon death of an elected county judge before 
assuming offi ce incumbent does not hold over . An 
a npointed judge holds offi ce until the first Monday 
n~xt f ollowi ng the first ensuing general election . 

Honor~oie J. P . ~~r~an 
?rosec"J.t l n--;; .· t t orney 
.... ivi nsston County 
0hil licoth e, .iisaouri 

February 1, 1957 

This is in ans\ver t o y our letter of recent elate req:J.cstin~; 
a n o:f ;.' ic ia.l opinion of this office \vh ich reo. .is : 

'
1 :-~. n opinion oe.se d on the l'ol..Lovdn.' .. · fuc ts 
~~nd question i s requested by y our office . 
Otis Hurst, a ~e rocra. t , is the present 
incuc·;bent Associate J udi_;e of the County 
Court fro~ the Western District of 
.Li vin.;ston G ountj . ,; t the J.ast General 
Slec tion one Hoss J ooper , a Hepublican, 
wus ei.E-cted to t-~ke off ice on J~nuary .:;_ , 
1957 . !lr . Cooper died last week . 

11
\·lLLl tho incu.n1bent hold over uncil the no.=c t 

General .~octlon or WiLl it be necessa ry ~o 
hn.vG a ··;pecial ~!.lee tion? 

11
It "tvould be e.:t;prcciatecl if the 6!.tlSHer cou1.r:.:. 

oe e::pec,i Led due to the shor c period of t:L11c . 11 

I,_; is 1 i rst n:, .:; c o ·:o.ry t o c.cter•.rline j ust wh.c!. 't stu tu-:.-;os are 
relevant to the situation involved . It is, therefore , thou~ht 
nec essary to here quote from 3ec tion 49 . 0.50, R~iHo 1949 , which 
is as f ollows: 

"The c ler1{S of the county courts sha-Ll certi1'y 
t c the i~overnor the n am.e s o1' the persons 
elected as county jud;;e s, C~.nd the ... ~overnor shall 
thereupon co n n.ission all such persons as judc~os 
of the county court s f or their respective terms 
f or ivh ich they :ta.y ha. \re been e l ec t ed. 11 
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Honorable J . P . Morgan 

The next section, which it is felt could be involved in 
this question, is 49 . 060 , RSMo 1949, said section reads: 

"When a vacancy shal l occur in the office of judge 
of the county court , such vacancy shall at once 
be certified by the c lerk of said court to the 
governor who shall fill such vacancy as provided 
by law. " 

Artic l e VII, Section 7 of the 194.5 Constitution provides in 
regard to selection of officers tha t : ".t::xcept as provided in this 
Constitution, the appointment of all officers shall be made as 
prescribed by law . 11 

Then Article VII, Section 12 of the 1945 Constitution provides: 

".:;xcept as provided in this Conotitution, and 
sub ject to the right of resisnat1on, all officers 
shall hold office f or the ter~ thereof, and until 
their successors are duly elected or appointed 
and qualified. " 

In regard t o the tenure of office it is necessary to quote 
from. Section 105. 010 , RSf.lo 1949, which reads : 

"All officers elected or appointed by the 
authority of the laws of this state shall 
hold their offices until their successors 
are elected or appointed, commiss ioned and 
qualified , •t 

Further~ in Chapter 105 at Section 105 .030 , it is provided 
that: 

"Hhenever any vacancy , ca.usod in any manner 
or by any means whatsoevor , shall occur or 
exist in any state or county o£fice originally 
frilled by election by tho people , other than 
the o£f ice of lieutonant governor, state 
senator , representative , sheri££ or coroner, 
such vacancy shall be filled by appointment 
by the governor ; and the person so appointed 
shal l, after rAving duly qualified and entered 
upon the discharge of his duties under such 
appointment , continuo in such off ice until 
the f irst 11onday in J anuary next following the 
f irst ensuing general election--at which said 
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Honorable J . P . Horcan 

eoneral elec tion a person shall be elocted 
to fill the unexpired portion of such term, 
or for the ensuing regular torm, as the 
case may be , and shall enter u~on tho dis -
charge of the duties of such off ice the f irst 
Monday in J anunry next follorrlng said election; 
provided, however, that 1-then the term to be 
filled begins or shall begin on any day other 
than the first Monday in January , the appointee 
of the governor shall be entitled to hold such 
office until such other date . u (Underscoring ours . ) 

The above quotations are submitted for tho particular purpose 
of determining whether or notther~ is any specific difference be­
tween the question here invol ved and the question involved in the 
case of State v. Houser , 284 s .u. 2d. 473 , in which the circuit 
clerk- elect died f ollowing the election and prior to entering upon 
the duties of his office or qualifying . The point in that case 
vmich is of interest he~e is best illustrated by quoting a t l . c. 
477, where the court quotes f rom the case of Campbell v . Dotson , 
lll Ky . 12.5. 63 s .w. 480, 481 , which reads , in part = 

"The term of county offices is .fi xed at 
f our years . Elections are required to 
be held every four years to f il l these 
offices . The persons elooted enter upon 
the duties of their offices on the first 
Uonday in January after their election. 
The term of the off icer expires -vrhen the 
term of his successor bee;1ns . He holds 
until the election and qualifiontion of 
his successor , so that there nay always 
be an incumbent in the office to attend 
to tho public busineas .~~ * * * The aim 
rras simply to prevent an hiatus in the 
o.f.fice in case the nel-r of'!'icor f or any 
reason f~iled t o qual ify . The constitu­
tion f i xes a defin1 te term .fo1~ each of 
these offices, and f ixes a def inite time 
when the regular election to f ill thet.l 
shall be held . It also provides for 
f illing vacancies , and requires that these 
shall be filled by election, except when 
the unexpired portion of tho tern is so 
short as to mruce this i mpracticable . Tho 
construction urged by appellant is wholly 
out of keeping with the spirit and purpose 
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Honorable :r . P. Horgan 

of the constitutional provioion. It is true , 
appellant holds until the e lection and qualifi­
cation of his successor . His successor was 
elected at the November .election, 1897 . The 
person elected having died before the time f or 
him to take possession of the office , tho term 
for which he was elected becaae vacant , just 
as ~uch as if he had died after qual i fying , but 
before the time for entering upon the duties of 
his off ice ; and when Dotson was appointed to 
fill this vaeaney, gave bond, and took the oath, 
appellant ' s successor had been elected and 
qualified, and therefore his right to the of f ice 
ceased .• " 

Wo believe that the same rule applies to your question as in 
this above case and that the incumbent does not hold over . It is 
believed that a successor to ?JI'..r . Hurst , since rJI" . Hurst hAs served 
his entire t_erm1 will have t o be appointed and will hold until the 
f irst Honday in J a nuary next f ollowing the f irst ensuing general 
election~ 

CONCt:USI ON 

It is, theref ore , tho opi nion of this offic e that where a 
c ounty judge - el ec t dies between the time of his election and 
qual ification ~or assuming office , the incumbent judee does not 
hold over but h is successor must be appointed by the Governor 
to serve until the f irst Monday in January next following the 
r 1rst ensuing general election~ 

The f oregoing opinionJ which I hereby approve, was prepared 
by roy assistant . t~ . J ames w. Faris . 

JWF :mw Yours very t r uly , 

John r-1. Dalton 
Attorney Generdl 


