
PUBLIC WORKS: 
APPROPRIATIONS: 

The State i s not legally obligated by the terms 
of a contrac t for the construction of a public 
works project to pay to the contractor sums in 
excess of the amounts appropriated for said 
project. 
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Honorable Ralph McSWeeney 
Director 
Division of Public Buildings 
Capitol Building 
Jefferson City, Missouri 

Dear Mr . McSweeney: 

Reference 1s made to your request tor an official opinion, 
which request reads as follows: 

"I will appreci ate having a written opinion 
from your office in r~ference to payment of 
solid rock excavation in the Basement and 
Sewer lines in the New Administration Build­
ing at State Hospital #1, Fulton, f4issouri . 
11 ! will deliver to your office all contract 
documents in connection with this projec t . " 

From the information submitted with your opinion request 
and t hrough conversat2ons with you, we understand the facts 
surrounding the request to be as follow. 

The 68th General Assembly, while in special session, ap­
propriated $1,014,000 . for the purpose of wreck~ and removing 
fire- damaged buildings and for the construction, furnishing and 
equipping or a new administration building at State Hospital No . 
1 , Pulton, Missouri (Laws o£ ~o . 1955 Extra Session, pp . 26 and 
27 . ) 

After the solicitation of bids, the State, on the l Ot h of 
July, 1956, entered i nto a contract in the amount of $77,546. 
tor the demolition and removal of fire- damaged buildings. Sub­
sequent change orders resulted in a final contract price or 
$73~ 748 . and final payment was approved 1n April, 1957. 

Thereafter, on the 28th day of May, 1956, the State entered 
into a contract for architectural services in connection with 
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the constructj_on or a new administration building at State 
Hospital No. 1, Fulton, Missouri . Said contract provides tor 
a ree or ~ of the coat ot the conatruction work. 

Thereafter, on the 19th day or February, 1957, the State 
received bids for the conatruction of said administration build­
ing and on the 28th day of February, 1957, the State entered 
into a contract for the construction ot a new administration 
bUilding at State Hospital No . 1, Fulton, Missouri, which con­
tract called for an expenditure of $868,959. Subsequent au­
thorized change orders to date have resulted in an authorized 
contract price of $874,882.20 . The est~ted architect's fee, 
computed at the rate of ~ of the contract priee, would be in 
the amount of $52,492.93. 

Other ~scellaneous expenses charged to said appropriation, 
and paid in whole or in part to date, include advertising costs, 
costs of teat borings, compensation of a 11clerk of the works" 
and architect ' s fees 1n conjunction with the demolition contract . 

There remained in said appropriation on June 30, 1957, an 
unencumbered balance in the amount of $1,742 .51. 

You inquire specifically as to the State ' s liability for 
payments to the contractor to cover the cost or solid rock ex­
cavation in the basement) connecting tunnels and sewer lines 
in connection with the construction or the administration bUild• 
ing at State Hospital NJ. 1, Fulton, Missouri . We are informed 
that approximately 710 c . yards of solid rock was removed from 
the basements and areaways, 214. 33 c . yards of solid rock removed 
from steam tunnels 273 c . yards from sewer trenches and approx­
imately 13.33 e . yards from a basement trench. 

Division 3 of the deta1le~ plans and specifications, entitled 
"Excavation, Backfilling & Grading", is, in part, as follows: 

11SEC . 4 - EXCATATING 

• • * * * 
11Material to be excavated is assumed to be 
earth and materials that can be removed 
with hand picl<S or air-driven apadea. If 
stone or boulders that cannot be removed 
\'11 thout use of air drills is encountered· 
and removal is necessary, adJustments will 
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be made in contract based on agreed lump 
awn value in accordance with ART. 12 of 
the 'General Conditions 1

•
11 

SEC. - 1 of said Division 3 provides that: 

"The following work ia not included under 
this Division: -

Excavating and Back.tilling tor 'PLUMBING 
AND SBWERING WORK' • 
Excavating and Backfi lling for ' HEATitfG 
tiORK*. 
Excavating and Backfilling for 'ELECTRIC 
WORK'. " 

Article 12, referred to in the above noted provisions, re­
lating to nchanges and Alterationj5", provides that the Director 
or Public Buildings shall value and appraise such changes and 
add to or deduct the same from the contract price. 

We further understand that the contractor has not, to date, 
made any formal demand aea1nst the State for additional compen­
sation for excavating solid roclt as provided by Di vision 3 of 
the detailed plans and specifications, atpra, nor has the Di­
rector of Public Buildings been requested to value and appraise 
the above referred to rock excavation tor the purpose of allow­
ing, it any, additional compensation. Until such conditions 
have been met, suffice it to say that we are oftreopinion that 
no obl1gat~on rests upon the State to pay the same. However, 
realizing that such a l1mit~d and restricted answer would in 
nowii~ ~ispoae of this matter, we will here assume that a proper 
demand for the allowance of extra compensation has been made and 
that the Director o£ Public Buildings has valued and apprai~ed 
the excavation of solid rock, as above noted, in a specified 
amount. What, then, would be the obligation of the State to pay 
the same? 

we first wish to direct attention to Section 8 .220, RSMo 
1949 , \'lhich provides as follows: 

"Whenever the state or Missouri shall pass 
a bill appropr1atin~ moneys for the erec­
tion of a public building or buildings, 
des16nat1ng the amount or amounts and nam­
ing a commission or commissions, or board 
or boards or any persoll3 to &rect said 
building or buildings, or contract for the 
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same, said commissions, boat~s or persons 
shall not exceed the aruotmt so appropri­
ated for said purpose in any manner, but 
shall strictly comply with the act appro­
priating said moneys . " 

See also Section 8. 250, ~~ Cum. Supp. 1957, which pro-
vides, in part aa follows: 

11 * * * No contract shall be awarded when 
the amount appropriated for same is not 
dutficient to complete the work ready for 
service." 

From the above two noted statutory provisions, we believe 
that it is clear that the State cannot become obl1ga~d for 
the expend.iture of moneys in connection wlth public works pro­
Jects in excess ot the amount appropriated for said project. 
Consequently, we are of the opinion that a co11tract which purports 
to obligate the State above and beyond the limits ot the appropri­
ation available would be invalid insofar as u~ excess is con­
cerned. 

We note that one estimate fixes the cost of the rock exca­
vation at $33,'760.20. However, we further note that such 
estimate is predicated upon (in addition to the basement exca~ 
vation) excavation of rock froa steam tunnels, sewer trenches 
and basement trench. We do not believe that the excavation or 
rock {exclusive of the basement excavation) would constitute an 
obligation of the State to grant additional compensation by 
operation of Division 3 of the detailed plans and specifications 
for, as above noted, the specification& exclude from the opera­
tion of said Division excavations for plumbing, scwering, heating 
and electric work. We have examined fully the terms of the con­
tract, together with all contract documants, and are unable to 
find any provision for additional compensation for the excavation 
of rock in conjunction with excavations tor the installation of 
plWDbing, sewering, heating and electric work. Therefore, we 
are of the opinion that the State i• not, under and by virtue 
of the terms of the contr act, obligated to grant any additional 
compensation to the contractor for the excavation o: rock in 
conjunction with the excavation required for the ~stallation 
of plumbing, sewering, heating and electric work. 

The same source has estimated that the contractor has ex­
cavated 711 c . yards of rock from the basement proper and has 
further est1mated that a proper allowance for s~d ex~avat1on 
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would be 1n the acount o{' $26 . 40 per cubic yard. Such would 
result in an amount due the contractor, if the same were ap­
proved by ·the Di rector of Public Buildings, of $18, 770.4o . 
A s~ple a~1thmetical calculation reveals that any portion 
of this amount over and beyond the unencumbered balance of 
the appropri ation which mir.,ht subaequent ly be ap!>ra1sed and 
allowed by the Dil"ecto!- of Public Buildings would result in 
t he total eon~ract expenditures exceeding t he original ap­
propriation. 

It is i ndeed dif~icult to say that the cost of t he ex­
cava tion of the solid rock from the basement, for which we 
believe the State woul d be obligated to pay the contractor a 
reasonable amoQnt under the prov1a1o~ of Division 3 ot the 
detailed plans and speci fications, supra, i f there was an 
appropr iation on rJ.8lld unenc-wnbered from which 1 t could be 
paid, would be the construction costa which, in tact, caused 
the pr oject expenditures to exceed the appropria tion. This) 
we believe, for t he reason that t he contract should be con­
sidered aa a whole and the expense to the State r or the exca­
vation of solid rock in the basement, under the t erms of the 
contract~ is as much a part o£ the contract as any other item 
of labor or materials furnished under said contract. 

COl'lCWSION 

Therefore, i n the prent!.ses, we are of the opinion that 
the Sta te is not legally obligated by t he te~s of a contract 
for the construction of a public works project to pay t o the 
contractor sums in excess of the amounts appropriated for 
said pro~ect. 

The foregoing opinion, which I hereby approve, wa~ pre­
pared by my assistant, Donal D. Ouffey. 

Very truly yours, 

John M. Dalton 
Attorney General 


