
PROBATION: 

FILED 

The time spent by a person who has plead guilty , or 
been f ound guilty of a crime, and who ~s been re l eased 
by the court without imprisonment, subJect to the 
supervision of the court or parole or probation 
service is time on probation, and such time does no t 
apply under Section 549 . 275, RSMo 1949 , towards final 
discharge of the prisoner . 

April 25 , 1958 

Board or Probation and Parole 
State ot Missouri 
Jefferson City, 1tissour1 

Gentlemen: 

On April 2, l95o , this off ice received a request for an opinion 
f rom Mr . Lewis M. Means, which request reads ao follows: 

"There is a case in point upon which decision 
is requested. On Oece11ber 5, 1956, one Walter 
Davia , Docket· lio . &o82, Jasper County, U.ssouri, 
vas sentenced b7 Circuit Judge ~oodaon OldWL~ 
to ». sentence or two years, and was 1 .... nedia te11 
placed on probation(termed parole on our cop1 
of docket order). On September 5, 1957, the 
subject vas called before JuQ6e Oldha~, and 
upon evidence or violation of probation, subject 's 
probation was revoked, and he was ordered coA~tted 
to the institution. He was roceived at the 
Missouri Sta te Penitentiary on September 18 , 
1957, to serve a sentence of two years . 

"Under that entry date , his fla t time w:ls aet at 
Septe~ber 17, 1959, and his ?/l2ths ti e MArch 17, 
19$9 . 
11'fhe subject has cla1oed the ric;ht of credit for 
service or nine months and six days on probation 
as credit on his sentence. This clai m is based 
upon tho basic references above . 

"Heretofore the Board has considered that this 
provision appl ies only to a person who ia on 
parole, and , therefore, becauso this subject was 
on probation and not parole, we believe that he 
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is not entit led to the credit. In view of the 
third reference , a rul ing is desired as to 
whether or not the second reference appl ies t o 
persons on probation." 

For the purpose of this opinion we ass~e that the prisoner i n 
question was found guilty,or plead guilty to a felony charge, and 
was rel eased by the court without ~prisonment, subject to supervision 
of a probation or parole service. We assa~e f urther that the terms 
of such supervision were violated , that said probation or parole was 
revoked, and said prisoner then co~itted to your institut ion. 

For the purpose of clarity of this opinion we set out the pro-
visions of Section 549 . 201, RSHo Cur-1. Supp . 1957a 

" ( l) ' Board ' means the sta te board of probation 
and parol e . 

" ( 2} •Parol e' .means the release of a prisoner 
t o the community by the state board of proba­
tion and parole prior t o the expiration of his 
term, sub j ect to conditions i mposed by the 
board and to its supervision . 

" (3) ' Probation ' ~eans a procedure under which 
a defendant , f ound guilty of a cri.l18 upon ver­
dict or plea, is released by the court without 
i mprisonment, sub ject to conditions i mposed by 
the court and subject to the supervision of a 
probation service . " 

The provisions of Section 549 .275 , RSMo Cum. Supp. 1957, are 
also set outs 

ul . The period served on parole shall be 
deemed service of the term of 1mpriaon.•·nent 
a nd, 9Ub ject to the provisions of section 
549 .265 relating to a prisoner who i s or 
has been a fugitive fro 1 justice, the total 
time served may not exceed the ma.ximu. il ter'"il 
or sentence. 

"2 . When a prisoner on parole , before the 
expiration of the t erm f or which he wa s sen­
tenced, has perfor med the obl i gations of his 
parole f or such time as satisfies the board 
that hia final release is not 1noo.ilpat ible 
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with the best interest of society and the 
weltare of the individual , the board, subject 
to the approval of the governor, may make a 
final order of discharge and issue a certifi­
cate of discharge to the prisoner . Bo such 
order of discharge shall be made in any case 
less than one year after the date on which the 
prisoner vas paroled except where the sentence 
expires earlier. " 

The ter .ae of Section 549.201, supra , are clear . A prisoner who 
is released by the court without inpriso~nent sub j ect to the court ' s 
supervision is on probation. A prisoner must have been on parole 
before he can olaim the time spent, according to the provisions of 
Section 549 .275, supra, as appl ying to his term of i mprisonment. 
According to Section 549.201, supra, p~role under this chapter means 
a release by the State Board of Probation and Parole, prior to the 
expiration ofthe prisoner ' s term ~ubjeot to the board ' s supervision . 
The prisoner 1n question was released without i mprisonment , subject 
to parole or probation supervision, and thus vas on probation prior 
to his co.:a.lli t~nent to your institution. Therefore, i t 1s our opinion 
that time so spent does not apply under Section 549 . 275, supra , towards 
final disoba1•ge . 

CONC!..USION 

It is, therefore, tho opinion of this Department that the time 
spent by a person who has plead gui lty, or been found guilty of a 
crime, and who has been released by the court wi t hout i l.tprisonment, 
subject to the supervision or the court or parol e or probation 
service, is t i me on probation and such time does not apply under 
Section 549 . 275, RSMo Cu~. Supp. 1957, towards the f inal discharge 
o~ the prisoner. 

The f oregoing opinion, which I hereby approve , vas prepared by 
r:rr assistant, Hr . James E. Conway. 

Yours very truly, 

John ~l . Dalton 
Attorney General 


