STATE. HIGHWAY PATROL: Members may serve police demand«order for
- surrender of license and registration at
locations other than on a public highway
and the acceptance of voluntary surrender
of license to a member of the patrol does
not constitute a seizure within Senate
Bill No. 7 of the 69th General Assembly.
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July 3, 1958

-

Col. Hugh H., Waggoner

Superintendent, Missouri State
Highway Patrol

State 0ffice Bullding

Jefferson €ity, Missouri

Dear Col, Waggoner:

We have received your request for an opinion of this
office, which request is as follows: ~

"Senate Bill No., 7 which was passed by
the Second Extra 8ession of the 69th
General Assembly provides that members
of the patrol shall have the power of
search and seizure on a publie highway
of this state. This bill alsgo pro-
vides that the superintendent of the
patrol shall post a bond in the sum of
fifty thousand dollars conditioned upon
the payment to persons injured of all
damages arising out of any unlawful
search, seigure or arrest made by any
member of the patrol.

"Section 303.330 of 'The Motor Vehicle
Safety Resgponsibility Law' provides

that if any persen shall fall to return

to the Director the license or reglstra-
tion which hag been suspended, the Director
shall forthwith direet the Missouri State
Highway Patrol or any peace offlcer to
gecure possession thereof and to return

the same to the Director,

"The Director, acting under the authority
of Section 303,330, sends fo us numerous




Gol. Hugh H., Waggoner

‘Police Demand Grdnra' directing us %o
secure the license plates and/or opera-
tor's and chauffeur's licenses of persons
suspénded by him, In order for our
officers to serve these Polive Demand
Orders and secure the lisenses 1¢ is
necessary that the ligensee be contaected

av his home or placé of employmént. 8ince
these Police Demand Orders are not served,
and the licenses sgeciured, on & public high-
way, we would appreciate receiving an offi-
elal opinion on the following guestions:

1. Can a member of the patrel legally
serve a Police Demand Order and sequre
the licenses at any location not on a
public highway?

2. 1If the licensee voluntarily sur-
renders hig licenses to & member of the
patrol upon presentaticn of a Police
Dexand Order, does this constitute a
seisure under Senate Bill No, 7"

In answering your first question, we are assuming that
possession is secured in the manner deseribed in your second
question, 1.e., voluntary surrender of the license by the

‘llcensee upon presentation of the policé deéemand order. Upon

such assumption, it appears that both guestions may be con-
sidered together. Furthermore, in such circumstances the
question becomes one of statutery ccnstruetion, and constitu-
tional questions relating to unreasonable searches and seigzures
are not involved inasmuch as a voluntary surrender is not a
seizure within the meaning of the constitutional provisions
relating thereto. 79 €.J.8., Searches and 8Seigures, Section 1,
page T6.

As a matter of statutory conatruction, the problem becomes
primarily cone of ascertaining the legislative intent in the
enactment of Senate Bill No. T of the 69th General Assembly,
8econd Extra Session, as that bill relates to Sectien 303.330,
R8Mo, 1957 CGum. Supp.

Senate Bill No. 7 of the 69th General Assembly, Second
Extra 8ession, repealed and re-enacted Bection 43.200, RSMo 1949,
The first subparagraph of that enaetmsnt, with which we are here
concerned, provides as followa:

=




Col. Hugh H, Waggoner

- "1. The members of the patrol shall not
have the right or power of search nor shall
they have the right or power of seligure .
except to take from any person under arrest
or about to be arrested deadly or dangerous
weaporia in the possession of such person,
and except that the members of the patrol
shall have the power of search and seizure
on & public highway of this state."

Section 303,330, RGMO;_i?é? Cun, Supp;,'ﬁrovldes as follows:

"Any person whose license or registration

- shall have been guspendad as herein pro-
vided, or whogse policy of insurance or
bond, when required .under this ohapter,
shall have been canceled or terminated,

or who shall neglect te furnish other
proof upon request of the director shall
immediately return his license and regis-
tration to the direstor. If any person
shall fail to return to the directosr the
license or registration as provided herein,
the directcr shall forthwith direct the
Missouri state highway patrol or any peace
officer to securs possession thereof and
return the same to the director.” |

"(0)ne of the accepted sanons of statutory eonstruction
permits and often requires an examination of the historical
development of the legislation, ineluding changes therein and
related statutes,” State ex rel. Klein v, Hughes, 351 Mo, 651,
173 swad 877, 879(3). The history of the two statutory provi-
sicns here involved is, we feel, quite enlightening in consider-
ing your inquiry. S8ection 43,200, RSMo 1549, was originally
enacted 1in 1931 as part of the original bill establishing the
State Highway Patrol. As Section 16 of an act found in Laws
of Missourli, 1931, page 230, it provided:

"The members of the patrol shall not have
the right or powsr of search nor shall
they have the right or power of selzure
except to take from any persen under
arrest or about to be arrested deadly

or dangercus weapons in the possession

of such person.”
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Until the enaatmenk of Senate Bill No. 7 of the 69th General
Assembly, Second Extra Session, the provision remained unchanged
from ite original enactment appearing, as mentioned above, in
the 1949 Revised statutes as xackien &3 200, |

held abselutmly to 9rnhtbib uoarehas ana seiguraa by membara mr
the State ﬂighmay Patirol even in circumstances where no con-
stitutionally prohibited searches and mpeisures were involved,
8tate v, smi h, 387 Mo, h&?, 209 gWad 138, decided in 1948,

What 1a now &eat&on 303 33@, aaua,_1957 ﬁum. §upp., was
originally enacted in 1953, Laws of Missouri, 1953, page 569,
535. At that time, the ﬁeneral Assembliy, in imposing upon the
members of the Highway Patrol the duty of "seouring possession"
of licenses and registration, was presumably aware of the con-

struction plaged ugen fection 49,200 by the gourts. Inasmuch
as ingofar as any "securing possession” authorized by Seetion
303.330 414 nnt 1nv@1ve an unreasonable seisure in a sonstitu-
tional senss (Star Squere Auto Supply Co, v. Gerk, 325 Mo.
30 BW2d 447), the General Assembly was quite free to relax in-
sofar as 1t saw fit the limitations which it had imposed upon
the Highway ?a$r¢1 by Section 43,200, We are thus led to aon-
¢lude that, in eénacting Heetion 303, 33@, the Legislature either
414 not eanaidar the astion there authorized a seizure within
the meaning of Section 43,200 or intended to make any seizure
aathorized by Section 303.330 a special exeaption to the general
1limitation upon the patrol's power of search and seigure. As

a special stabute, Section 303.330 would have been effective
1nuofar as any conflict between it and the pre-existing general
Baotion 43.200 was concerned, S8tate ex rel, City of springfield'
v, Smith, 3&& No, 150, 125 swW2d 883.

Such waa,the sltuation at the time of the enactment of
Senate Bill ¥No, T, here involved, whe duty had been imposed
upon the patrai to "seecure possession' of ligenses and regis-
tration in cireumstances authorized under Section 303,330, '
regardless of the almost absolute prohibition against searches
and selizures by the patrol which the General Assembly had like-
wise applied. In enacting Senate Bill Ne, 7, the purpose of
the General Assembly was in nowise to limit further the search
and seizure powsr of the patrol, but the purpose was rather to
extend sueh powers, Such purpose is obvious from the language
of the bill itgelf and may also be found in the Special Measage
of the Governor proposing to the deneral Assembly the amendment
of Section 43.200, genate Journal, 69th General Assembly,

8eccnd Extra 8ession, Fourth Day - Wednesday, ?ebruary 12, page 47.
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It 18 thus obvious that Senate Bill No., 7 extended the power of
the patrol and there is no indlcation to be found that the General
Aggembly intended to curtalil or remove from the patrol any of the
other duties which had been imposed upon 1t, including the duty
under Section 303.330. %o assert that the General Assembly, in
extending the power of the patrol, generally, intended at the
same time to limit and restricet the authority previously granted
the patrol by the dGeneral Assembly in a particular field would
produce an absurd result which the General Assembly would not
have intended, and the legislation should therefore not be aoc
congtrued. Memmel v. Thomas, 238 Mo, App. 403, 181 8w24 168,
Such eonstruction likewise accords with the general rule of
legislative construction that a subsequent general act does not
operate to repeal by implication a epeclal statute unless there
i8 a manifest repugnancy between the general and special stat-
ugﬁs, “g%“h we fail to find here, Hurlburt v. Bush, 284 Mo, 397,

Therefore, we conclude that the General Assembly, in
enacting Senate Bill No, 7 of the 69th (eneral Assembly, Second
Extre Session, did not intend to limit the authority previocusly
conferred upen members of the Highway Patrol te "secure posses-
slon" of licenses and registration under Jeotion 303.330, R8No,
1957 Cum. Supp.

This conelusion is limited to the circumstances referred
to in your opinien request, whereln the licensee vcluntarily
surrenders his license upon presentation of the so-called
police demand order. A further and perhaps more difficult
question would arlse in determination of the authority of a
member of the Highway Patrol to seize the license upon the
refusal of the licensee involved to surrender his llcense upon
presentation of the police demand order. That matter, however,
will not be gone into at this time. ' ’

CONCLUSION

Therefore, 1t is the opinion of thig office that a member
of the Missouri State Highway Patrol may legally serve a so-
salled police demand order regquliring a person whose license or
registration shall have been suapended for noncompliance with
the Motor Vehicle Responsibility law to surrender such license
and may accept the voluntary surrender thereof from the licensee
at any location, whether or net it be on a public highway.

It 1s the further opinion of this office that the veoluntary
surrender of the license by the licensee tc a member of the
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