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CORPORATl:ONS: Ans.~ers to six questions arising under 

Sec.tion 143.040, RSMo 1949, relating to 
corporate income apportionment. 

INCOME APPORTIONMENT: 
INCOME TAX: ' 
TAXATION: ' 

llonoratlle r... A. Haake 

April 7, 1959 

Aot1n& $upetw1·aor 
Irtcp• .lfe,x ,.,.t'tmfant 

.· llepa.rtment ot'· Revenue 
Jefterson City, Missouri 

Dear Mr. Kaake a 

• 

You reoent~J" ••ke4 th1r:J ott:tce tor ·an opinion on the 
tollowing aituationac 

"This ot:tice has betoJ:te ua tbe :tollowins 
cases 

'' 'Taxp•y•r 18 a foreign corporat.ion not 
qu,a:u.:tted. to tranr~act buunetl:a in the 
State or Mia&o\U.!'i ~ and. is engaged in the 
manufacture (outside ot·Miaaouri) and 
sale ot products to both wholeaale dis­
tributors and individual retail outlets. 

"'Taxpayer employs sales peraonnel 1 on a 
ealaey+plus-bonua basis, who solicit 
ordteriJ tor taxpayer's product from dia• 
tributors and retail outlets over a multi• 
state area. S.ome ot the salesmen who are 
cono.e~ned with Missouri as a portion of 
their sales territory reside in states 
other than Missouri, and.aome of the sales• 
~n a.re Missouri residents who also solicit 
orders in a multi.,.state area. 

u•Taxpayer~s product is.ot such nature that 
1te -correct use and application requires 
some d•gree of technical.knowledge and 
skill which can best be obtained through 
practical demonstration. Fo~ this reason, 
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.-•'f8ltP·r.· ctoea. not. mamta1n· ·tither· ·at th1• 
center . or an~ etta. wJ.:thilt tiaaeuzti, 
tac11tt1ee t0r l;)oolcke._ina ·o.t tor .tne·· pro• 
cees~na1 tiling or ~•aton ot order• 
or ·~pone . ot the v~toua. •ale~~ten 11tho · 
_eol1o1t orara tor_ t~r•.• product with• 
1n a tew1tol"J Wbicb 1nolud4• JUasolW1 •. All 
ol'lert Qken ·by ta..,•l."-•.·••alesmen.·(rept.-4• 
lea•·ot ttur ~ent <Jr' locattf)not .~l' 
t.•. "'.. 1. t. · .of!'l.· .. · rl ·.. (.·.••. ·.)) are... '. riU'llrd. .. · ": ".·· • ... ·.· .. 41.41~ .. -.. · .. ·. ;17.. t. o the home .. otrtoe or ~ ooq.w~ . ,ou~a14e .· 
R1·esour1)J (b). a.11· •uob. C)J't•ru.;are acc.ptad 
at tbf home crltt1ce ot ;•~• O()mp&nJ'J (.c) a1l 
prodUct& 8h1tf-ed in response. to euc'h ,oJ'dere 
al"& &h1.ppe4 hom tbe nome ott1:ee ef ·the eont• 
pany «mct-ly to the euewmet-J . (d:l all 
bookkeepina ·ancl billing 1a han4l$Lat the 
home ott1ee e>f the Companr; and (e) all 
pa.~enta tor produets are mailed (iireotly to 
and reee1ve4 at the home off'ice·ot the com­
pany. 

"tBxoept tor oceas1ona~inttectton trips or 
ror other trips or $1m11ar and impermanent 
natux-e, the"' are no executive peraotll1e1 ot 
the oompanr within tht1t $ta~e ot Miasouri.tn 

******** 
nln View &t tne tofieto:tntJ, •'tt is veapeot~ 
fully requested that an official opi-nion be 
given in connection W1 th the following 
queationa: 
11 t 1. Under the facts hereinabove set forth, 

J 'r 
' ' 



. . 

1s any ·tl"anaacti0n a •• tranaao·t1on whollY in 
this state" eo u to. "tuil!'e< 1nelua1QJ'l t<>P 
ruasoUJ'i : income tu pu.i'liose.·a ot 1~ ot. tb.e 
net 1n4()ftl& resulting trcfll auoh tran•atttiont 

tt • 2. . I• an o1'4$1? sol1e,1 '-4. ·h'om a. IQ..e:aoup1. 
cue:tmaet' 'bJ a aale!Jman ot~~ ,.__... ..... Wb!Ch· 1a 
tran..u tte4 ·'bJ the aale$llln ;.Ull'ect:tr ·1Jo: thft 
~ye:r•• ottiae · w~s14e· .lf1ea0\U'1j (th• 
pro4uci;. l)eiq ehi. ppe. 4 j..n. ".· .•r-.na ... · e. to .. ·tueb 
orftr, d1N4tlt to the. ~etomer. t:ttam t;b;t .h<JM: 
otttce# and the bil-ling to~. tn1ch produc' .W4 
th$. ~nta 1n r,tuJpeeti .fdt-.tc· Win& made 
trom .Qd ·to the h$1Qe ~ft!ot~_ ~cilivelr) # 

a tranaaot1on Pf1rttal1yin tJUa $tat&.anda 
partia.l,l.J in ariothe~ atate 0:1' -~ .. te81 SQ 8.8 
to requt~e income appari:to••~t in a¢eo~4-. 
ance witb the p~oviaion& of! B. ~~ Mo. 1949, 
14).().4() ~ l4).Q$Q? ' ' ' . ' . 

t·" 

" t .3. · Does th• order ot ·.a M1~tao~1 oua~omett . · 
mailed. directly to ttutJqe~•s. home otti~ bf 
au<lh cuetomer, (the produ4t ~1ng ~hipJe4 .1n 
". s. po. · nse to such . ori ... ·. •P dire.·. o:t:lr .. t.· o . th.• cus. '(lo· .. 
mer tl'om the home otfioo, and the billtns tot' 
such product and the p$pG1lt$.1n l?&sl)~ot 
tneJ>e.to being made tram and to the hGP ot., 
fice~ respeotivtly, without the intervention 
ot any $alesman), <tOns:b1tute a tr,antaction 
partially in this state a.nd partially in 
anotn.er state or states, so a.e to require in­
oome.appo:rtionment in acc~rclance with the 
provisions of R. s. Mo. 1949 .. 143.040 and 
143.080? .· 

u•4. Ie an ord~r sol1c1te4 trQm a customer 
outti4t Missouri by ~ sil.l,ean.tM of tupayeu 
who is a M1aJouri.resid9nt, which is trans.­
tnitted from the saleeman•a .residence in 
Mi.ssour1 directly to. taxpayel'• s home 0f'f'i6$ 1 · 

outside Missouri, with the l)roduct being 
shipped, 1n reaponsEJ to such ordex-, directly 
to the oue tomer outside, Miasouri, a tr:anl• 
aotion partially in this. state and partially 
in another state or statos so as to requil'e 
income apportionment in accordance with the 
provisions or R. S. Mo. 1949, 143.o40 and 
143 .. 080? 



'' 
1
;. . t.l'be O.f.f'oum.ttanc•• "" identical· to 4 

above, eo9t ·thtt ·the ot-tet·1.- t~anemlttett 
to talt]Utte,•'a· ·~ . ottt oe Whil.e . the ealt'ut• 
man it •till outtlide Mist~()uri. 

•1 '6~, W$1114 ttt• an•••rs to any r~"t th$ fltlt•• 
tio~s ••• · .. torth abow b9 mo«tf'1ttd in any 
"•tot tf tbe i;~ar•i' q\U\l1ttt:d ·. ~o. ~rafl8jj0 
act. \tutJtnea• 1n thtt ttatt ot Jt1$ttM,~1, and, 
it t.&, · tn· Wh~t M~eet ott "*'•ctst:tn 

' ' 

feo1;1on lif.3.0.1f.Q, f.lSMo 1949, &ubtectton 1, na«a in »art 
u·tol1onl · 

~ 1. . •••b ·.re:•• ~t 1Jb8· ... t:t•• ·~· 1n the 
tna.nne~ .. , now '01? h•reatter pHvtt~H, • tax 
Jhall M leVied upon, . aa$e81if.. against, 
aollec"« .frOm; .. ttttd paid ·by ev.ry oo~r .. 
t1an, Jcilnt tt~ck o~ny, M4 Joint stock 
a.aaoeiation ot'gaf'd.2t~tl~ atttih$:ri*&d or eXist• 
ing" unt\t~· the lawe O:·t this &t•t•, a.n.4 by 
evetv oorporat1on,. joint tt¢(tk <H'>mpany and 
Joint •t.oolc atsootation, 11certM4 ~ «o 
but.inettt. in thill sta'he, 01' do1ns b'Ue1ness 
in thit ·t:tate, and not o~an1t~, . auth.o2?1sed, 
.,,. tJltitt'tnc unc!er the la\f& ot this atate, Ol' 
by MJ .1'Goe1 vex-. tn (Ulemt .·· ot . the pl'Opttrty ()t 
any •uch eo~orat~on. jtf>ln't stQok 40tnfJEU17 or 
jo1nt etocrk u&t>o1~tion, e$.•ept tuch as rnay 
now c~ he~~er bt -~em,ted, and ~xee~t 
corpo~ation.s Whieh ope~ate e. railroad line 
or lines,. bus l1nes., truck lines .. a'-r linea 
anti othett fot'ln$ ot transportation ext&nd1ng 
from this etate 1nto another $tate or states 
over lirula or routes o\med, leased, or used1 
except· cort.oX'atic:>ns . wh10b operate a telephone 
lin, or 11Mt $lttendtna from thts state :tn• 
to $.DO:thtr atate or state$.- or a tel•SJ:'laph 
11ne or lines, ext&ndins trom this state 
1nto another state or states, and exoept 
corporations whose only activity ifl the in• 
vestment or t>einveatment er its own funds 
in stooks, bonds, arr:t.othev aeourit1es, 
real estate, leaseholds, anhuities, and 
other 1nt•rest in real estate, or holding 
stocks, bonds, other sec:ur1titus., real estate, 
lea&$bolc1s, annuiti$e or any other interest 
in real estate, in sue~ per o$nt.- as now or 
hereat'tel' provid.G4. ot the net income from all 
sources in this etate during the preceding 
year. Income shall include all gains, 

. 
'. 

- - --------- -----1 



J)l?Of1t$ atld JteV'enl.l.e ~~ ~ tMDMCtionS 
ot tNJ. l)u1J1rlt•8 -o~ tihe .. cor~a~t~<miJ in. · 
'h1s ata•i .. inoltt~llfl·· pil.llti . ~otita a.M 
revenue .·ts-om tbe· 4ottta ·tn t;l'Ut atate ot 
aucb pof'ti()M. ot .-on· trantutLon· ·ot the 
bu.atneea ot •· _.. ·. ool'fq~att.OA.·· Whl4b t11aneae ... · 
tio.n 1S pVtl,J" dog. 1n ~·· atiLit and . 
p&nl7 clo• itt tU"J.O•ner ·•-'•• ~, .-taws, and 
$11 other in~ lranL ~~~~~ 1ti ·tl.Ua · atate 
a• 1neome. :tt ota.twtae t!it!Md.: *****" · 

'. 
' . 
'. 

Aooortibg to ·the.· ·taot\l$1 titUat~Ot) ·. &t·ven \11. vb• CO •• l\7 
that we are dealln& w1 th ·1• an out . .ot•stttte co:rporation ma1n• 
tain1na no branch oft1oee in M~a•o\Ql'A 't'rirl; ma.1nt&ini,ns demon ... 
s'brat1on ce-nters here. Sales ~ ltd.:toited in M1eeo\ll'1 by 
salesmen, aome ot Whom live 1n Ki-eso$. 

The Mi•eouri Sup._ Court w$k Ul> a e1tuation almost the. 
eJtact eon verse ot the si tue~on _ yeu · <~do~!. be in Al't()phQM 
Cob>ol'ati9n v. Coale~ 1.33 a.w" ~~ ·34), -wl\1~- wae de41-4 in 
1939. ':;:'he" have m.•n no ~·.in tho. basic p~V#.J,lona ot 
thi$ law aince then, and tMa ~ ~; be.:n ci ~ti fl1,th ;.approval 
at late aa 1955 1n Green v. M1$aQUJ'l 11u Oemmiasion,# t11 s.w. 
2d !i44. . . . 

In the Artophone C~ase, the f.._cttJ ~11$o£ar as tmar an here• 
in, applicable ana a&' fo1lowtou ·'fbe t.Q.payer had hi• onlJ place 
or bua1n$as in Nissov.t'1.. . lie di&t~buteca eleetrieal appliances 
which he ree$'1ved fl'torn out of state. Some ot the applianees 
were •ol.<t out of sta\e ·b¥ traveliq aalef.lmen working out of the 
Mieao~ office. Tbe¥ •elicited ordtiere· subJect to th& approval 
ot the Missouri otf1oe. 0-oode aold were &hipped f'rcm ·the tu .... 
payer• e ware no use in ltU.aaouri. The ~'$tate auditor ruled that 
all 1ncotne\) of . a ciom•stio corpo~ation · ha\fing no branch oft1Qe in 
another state wae taxable in Missouri •. The tEU(payer, on his 
return, allocated the inoom$ from sa.lea made out ot state. 
The question presente<l wu the prt>prietv ot tbia allocation. 
The court held that the allocation wae p;taoper a.nd. tl\at the 
autlltor•s ruling tl}.at all 1ncom$_ot a. 'dome$t1c corporation 
havina no branch otf'icCj was taxab~e wae in e~:ror. The cou:r?t 
in that case took a very broad· view of the term n transact1onu 
and at page 348, quoting from another ~ase, said: 

"* * *' lfTraneactionn if~ a word of .flexi-­
ble-meaning. !t m~ comprehend a series 
of many occurrences, depending not· so 
much upon the immediateness of their con ... 
nect1on.as upon their logical relation.,. 
ship. 1 * * * n 

.• 



'. 

\ 

~---. CO:~·· · _ . nas_._-· __ ._ .. -al __ -_ fO. na_ ._ 4_._ •. __ ·_ an __ .• -_.-.·_ .. opportun:L ___ ·_. _·. t_._,_ 'bo. _p .. $1. ·._ Qn_ t_~h_e_ pro• pr1•'7 __ .· ._ ot. 11• . a,ere &llo~t~ll& their i~()M in the eue of In 
re Bnau 01- 7 lt;ar o~. • 14t a.w. 24 102Sh The oourt held 
such a.lloe:at1on propran4 su4, l.e. 1031, as tollowet 

"baul_ - ·.-. ·_ ns_·_. tw-t_ -bel'· tram_··_: __ Pt!.n_ •tp __ ._l_ •_._ .. __ aild_ -·. -_ tex_·t_ s 
end_ 4eolo1ont _conatt-utns ~ h4enl· _in .. 
come t-ax law att4 at.tutea et oth•r states, 
appellant• • .., the __ ·-· .,.. or_.-_. idle income 1& 
«et&$1ne4 w the· mt ,", ···. and. location ot 
1 ta PQtJuoins ••:u••.. It 1 t bfi tl'Om labor# 
the pl-.oe Whet'& tht __ l$001" • )le~torrne4 ie 
4eo18i;VeJ 1t _lt l>e trom ~1•1 tlw . place 
wbe.-e: _the. oap1ta1 wae ••lo,e4 aove~. . 
ua •oui'ee ia not •rel~ _ tile p.lae• Whert 
th• ineotlli wae . O$lltur.ed W 811nry- ot the 
f1n1Shed product and colle:etion or tbe 
prooee4a111 the qwt .. ion ia, 'tll'bere was the 
1no011ltt . eame4 o~ potluced. -t, aa,- ap .. 
pel1anta. when a 'bu81neat 18 •Ul'l1 tar"¥' tM 
plaee wheN_ the bu81M$8 1a carried on 
t1u• tbe J11NJ ot the 1noomt. and tb.inp 
4o~ $).sewher$ wil1-. be trea'be4 aa * inci• 
den,al• .,.;.;. ••o1all7 tmen the; were can­
tJ"oll•cl or 8'lb3ect to cont1rmat1on in the 
tQina Jurt•&.otion. 

~*we . agree te -~be t1rat. part ot this thesis~ 
h<>141na the· souroe ot the 1ncome is the 
place Where it was pl'Qduced, but cannot aa• 
sent to thee latter part ntaking an exeeption 
when tne bUS1ne&a 1& unit~. · • * * 11 

The eotWt tuled. in the case of Burkhart v. CJoale • 139 s. w. 
2d 5011 that income ~tn a Missouri OQ,.,otaation domesticated 
in aeveral other atatea n~d not be alloeated whftn a tactory 
owned \>7· th1s c.orp()ration and located in another state . ships 
merel'Wldise to p't.lrcbuers in still anqther stat•. In this 
oaae the home ottioe 0:t the concern was in Missouri and. the 
court held un<ler the above taots that no income tax was due 
M18Gour1 on the above~ntioned transaction$. More r$cently 
in A. f. Green v. !Ussour1 State Tax Cormnisttion~ 277 s.w. 2d 
544, the court held tb.at income tram trad$tna.rks, patents, 
and the like which Green allowed foreign co:rpora.tiona to use, 
the uae beins outside ot Missouri, w:aa not income in Missouri 
or as a result ot a transaction partially within the state 
and partially outside the state and thus did not need to be 
al.loce.ted. 
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Honorable L. A. Haake 

In the tactual situation you describe, we f$el that the 
court would hold the visit.or the salesman ao as to make the 
contact With the ouato_.:r, sell him on tbfl product and Be• 
cure the business, the act1v1ti•s 1n dAtrnonetrating an(! the 
t-esultant orders, all a part or the transaction resulting in 
the income. It should be borne in mind, howevel.', that under 
the law ot sales some Qt the transactions would not be tax,... 
able as asales oocurrina 1n Missouri. We r•el, how~ver, that 
the court in the Artophone Corporat.ion caae draws a distinc• 
tion between oontracts, aal•s, and the broader t~rm 'ttransae• 
tionsn. · 

Now, for the anawera to your apeo1t'1c, quest1onar 

" 11. Under the facts hereinabove set forth, 
:ts any tranQAotion a utranaaetion wholly in 
thia ata.te'f so aa to require 1nelusion tor 
Missouri .. 1ncot!lEt tu ;purposes ot 100% or the 
net income reaulting frem euoh transaction?f" 

We do not believe that any or the transactions mentioned 
are taxable as occurrinS wholl1 within the state. 

"• 2. Is an order eoliC·1 ted from a. Missouri 
customer bya Jalesma.n ot taxpayer, which 
is tx-ansmittf>d by the salesman. directly to 
the taxpayer's oftic:$ outside Missouri, 
(the product being &hipped. in re.sponse to 
such· order directly to the eustome:r from 
th~ nome office, and the billing for such 
product and the payments in reSpect thereto 
being made trom and to the home office, 
respectively), a transaction partially in 
this "tat$ and partially in another state 
or atates, so as to require income appor• 
ti. onme~t in accordance with .t. h,e provisi?~s 
of R. S. Mo. 1949, 143.040 and 143.080? . 

We :f.'eel that this transaction is one partially within 
Missouri and partially in another state and, thc:;.:c:;fore, ra.­
quires income apportionment. 

"•3. Does the order of a Missouri customer 
mailed d1.reatly to. taxpayer's home office 
by such customctr, (the product being 
shipped in response to such order directly 
to the customer from the home office, and 
the billing tor such product and the pay ... 
menta in respect thereto being made from 
and to the home office, respectively( with­
out the intervention of any salesman), 
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eonat1tutE) a ~anaaetion partially in this 
state atl.cl pe»tially in ·another state or 
atate,, ao aa to require tnootae apportion­
m~nt in·a~cQrclance with the prooviaions ot 
R. I. Mo. 1949, 143.040 and l4$.o8o?tn 

. ' 

hrtainlJ' 1. tr0111 the tacta p"aente4- the buyer o.t the 
J)roduot would have proba'bJ¥ availed himlllelt ot a free demon• 
atrat1on of the -roduot Mt()re ordet"tj.ns tiWd in the ueual Qaee 
the ol'1$:lnt.l or4flr woul4· nonnallf' bfl Jol1c1ted 'b¥ peraol1lt81 
in MtUto\11"1. lt this waH true and the bv.einees in m1n4 is 
actually a "'•ol'der 81'\ftUt.tion,. 1~ ia then without Clo\lbt a 
part ot the tlr1&1nal tl'&\1-...ction. In eaee of an uneo11c1 ted 
tnM.tG~ honl a person.who ba4 receive4 no 4em.onatration., the 
que~Jtion 1• eomewnat mo,e dittioult. ·we feel, hotUWer,. even 
in that a1tuat1on ·the court would. hold the order ot the c;uato­
tnel' as a pan of the transaction Within the m.&aning ot this 
law an<t require income apportionment. 

11 
• 4. Is an ol?4e:r eolic:i ted tro111 a euatomer 

outsi&l l41sa.ouri by a salesman. of taxpayer 
Who ia a. Miaa.ot.tri "sident, which ia trans~ 
mttted tram tn.& s.a.l•sman•s reeiclence in 
Miaaouri directly to taxpayer•• hosne oft14$, 
outSide Missouri., With the product being 
ahipped# in respon4'$ to such o:rd$~, d:trectly 
to the cuatomel? outaide, Mitlsouri, a trans­
action pa.rtialcy in this state and partially 
in another state or states so aa to require 
income apportionment in accordanc$ with the 
provisions of R. s. Mo. 1949, 143.040 and 
143 .. 080? 1 1t 

We feel that the answer to queation four is no. The 
residence ot the salesman and the use ot a mailbox or some 
other me.ans 1n Missouri to trans-mit the order to the home of'• 
fice 1s not autf1¢1ent to bring this transaction lifi thin tbe 
provisions of the statute requiring apportionment. 

n, 5. i'he circumstances are identical to 4 
above, except that the order 1$ trans­
~ttted to t.xpayer 1 s home office while the 
salesman is still outside Misaouri. 111 

The answer to question four explains why this question 
must also be answered no. 

11 '6. Would the answers to any of the 
questions set forth above be modified in 
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~ ntapee~ if the. ~.&yel" · qua11t1e<l to 
· trans-.•t . bu&1ll$as 1n the Sta'• ot .M1••our1, 
and, it eo, in What respect or P$'Pectat•" 

Tnt State .l>Ul"J<>~tti to . tu oorperati~a llcense4 to 4o 
buainea• 1n Miaa(Jux-1 o%' loins buatneas 1n Mi«uio:urt. We . ~eel 
that the · oo~ont1on is ~ble as to ita :1.ncorae 1n e1 that-

. 1nat&\oe. · · 

§91581~1 

. Xt ;ta the OJtWort trJt tbie. otfioo. tho.t 1n tnatancea WbE!tte 
·a part· of! th6 ~aet1on vesult1:ng 1n .1®Qile to a corpC>tw$• 
t1on dolU busine.if .1n MitJaour1·.1e ·Within .the eta.tt and a 
pattt outa14e ot M1taour1, tbat 1neof1Ut 1• ~abl& on an appor­
tioned baa1a 1n M1oouri and that transaction as uaed in this 
at&tute ba$ a bPOs.d mttan.in8 tha.t tn4\f. tilolude m~ OCCUt-Nnoee 
depending· not ao. much upon t!le illttlltdiateneas or their oonnec• 
tionas upon·the'-r logical rel-.t:LonalU.p. 

The torftso!m; opinion.- wh1eh I h•Nby 4\Pl:)rove, was pre• 
pare4 by Jnl AaJJj_stant .. Jeune.• B. ConwQ. 

Yours ver.v truly, 

JOHN Mj! D.A.IIJX)N 
Attorney Oeneral 

f•, ,. 


