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3CHOOL LANDS: The provisions of Sec.166.050,RSMo, as ‘to
SALE OF SCHOOL sale of school lands in the sixteenth sec-
LANDS: tions of each congressional township are
COUNTY COURTS: mmndatery if there is ne statutory exception
_ applicable, consequently requiring a petitien
by the majerity of the heuseholders in the
congressional township wherein the land is lo-
cated. The county court where the land is situ-
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ated helds the proceeds of such sale until
requisition of that portion of the proceeds
belonging to the adjoining county or counties
by that county or counties.

May 15, 1959

‘Honorable John Hosmer
Progecuting Attorney
Webster County
Marshfield, Migsouri

Dear Mr. Hosmer!

, This is in reply to your letter of February 12, 1959,
requesting an opinion concerning the sale of public school-
lands in Section 16, Township 30, Range 16, Webster County,
Missouri. _ '

It is our understanding from your letter and previous
correspondence concerning the matter, that this township
is evenly divided, eighteen sections of which are in Web-~
ster County, and eighteen of which are in Wright County.
We alsc presume from your letter that the 8ection 16 in
question lies wholly within Webster County.

From this fact situation we have phrased three ques-
tions for consideration, the answers to which seem to de-
termine the applicable handling of the situation presented
by your letter. These questions are?

1. Who may authorize sale of public
school lands within Section 16, in

a congressional township, the sec~

tion set aside by Act of Admission

for school lands?

2. Who conducts the sale of such
lands?

3. How are the proceeds of such sale
to be handled?




Honorable John Hoamer

By-passing for the moment appjication of the Misgsouri
Congtitution of 1945, to the situation at hand, we shall
consider first the applicable statutes governing the asale
of these lands as found in Chapter 166 of the Missouri
Statutes of 1949.

Section 166.050, RSMo 1949, is the basic section au-
thoriging sale of such school lands, and the sections im-
mediately following that provision elaborate the means by
which this sale is to be carried out.

Section 166.050, RSMo, reads in full as follows:

#In all congressional townships in
this state in which there are fifteen
householders, they shall have the right
to sell their sixteenth sections, or
sueh lands as have been or shall be
selected in lieu thereofj and upon a
petition of a majority of such house-
holders, the county court shall make
an order, a copy of which shall be
furnished the sheriff, direeting him
to expose such lands to sale at the
courthouse door, and while the cir-
cult court of the county ia in session,
after giving twenty days'! notice there-
of; provided, that in any fractional
township in this state wherein less
than fifteen householders now or shall
hereafter reside, a majority of the
householders of such fractional town-
ship may petition the county court for
an order to sell the sixteenth section
in such township, or other lands which
have been or shail be selected in lieu
thereof, in like manner as herein pro-
vided."™

Note that there are two factors which make this stat-
ute applicable; the congressional township containing
over fifteen householders and, secondly, that the sale be
conducted by the county court in response to a petition by
a "majority of such householders." Likewise, note that
nowhere does this section refer to a majority of house-
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Honorable John Hosmer

heldars living wi his the gou t* but enly refers to.a
majority of householders 1“fﬂg within the eangressienai
tawnnhip.-

 congressional tawnahipa are defined in 52 Am. Jur.,
Towns an Tonnahips* 8ectien 2, page 474, which we quote
in part, as follows?

*In most ef the western states the
term 'townahip' is ‘used to denote a
territory 6 miles s quare surveyea by
. the government fer the se of en-
try and sale. These ‘are c lled tcon-
gressional %aunships. % * *, "

' Missaari adheres to this definition. See Doddridge
v. Patterson, et al., 222 Mo. 146, 127 S.W. 72, 1. ec. 75,,
wherein our court sai N

L ﬁacsngressianal tewnahip is
six miles square and contains thirty-
8ix sections of land, * * *.9

These definitions of eengressianal townships would
eclearly encompass those township citigzens residing in
Wright Gmunﬁy.,

Section 166 200 R&Ma, Cum. Supp. 1957, provides
that under c¢ertain e{rcumstances govérning boards of
school districts may sell such lands. In part, this
section reads:

®l. Whenever it is found that, because
of extensive prairies, unaeeupied lands
or other local causes, the provisions

of section 166.050 gannot be earrie

'“““’,iapprepriated and granted to
the state of Migsouri under the provi-
sions of the Act of Congress of the
20th day of May, 1826, entitled 'An
Aet to agppropriate Lands for the sup-
port of 8Sc¢hools in certain townships
and fractional townships not before
Provided For'! and known as sixteenth
sectlion school lands, may be sold and
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'Honcrable John Hosmer

conveyed by the governing board of the
school district for whose benefit such
sixteenth section school land is held,
in the manner now or hereafter provided
by law for the sale by such beards of
property owned by the schoel district
and no longer required for scheol pur-
poses, The deeds of conveyance shall
be executed by the president of the
board of education, signed by him, with
the sesl of the school distriet attached
thereto and attested by the distriect

- ¢lerk or secretary of said board and if
such distriet has a seal, such seal shall
be affixed." (Emphasis ours)

By its own terms this provision excludes its own.
operation unless, for the reasons enumerated, Section
166.050, R8Mo 1949, Mcannot" be carried into effect.

The word cannot has been defined in DiBennedetto v.
DiRocco et ux., 372 Pa. 302, 93 Atl. 24 474, l.c.475, as
follows? .

"The determinative crucial word in
that regard is 'cannot.! ‘*Cannot!
connotes, not unwillingness, but

inability." .

Inability, and only inability, to follow Section 166.~
050, RSMo, for the reasons enumerated in Section 166.200,
R8Mo, Cum. Supp. 1957, can the latter section be invoked.
From the circumstances set out in your letters it appears,
then, that the sale procedure to be followed is that set
forth in Section 166.050, i.e.,petition of a majority of
the householders within the congressional township.

After such a petition has been submitted, Section
166.050, RSMo, directs the county court to make the order
of sale and provides for notice of sale. Other sectionsg
immediately following this provision impose additional
requirements as to the sale of these lands. By the terms of
Section 166.060, RSMo, the sale is to be conducted in the
same manner as other judicial sales. Section 166.070, RSHo
1949, provides that the sheriff shall conduct the sale and
establishes minimum sale price for such land, together with
provisions for expense of sale; by 8ection 166.080, RSMo,
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Honorable John Hosmer

these lands may be sold once yearly; Section 166.090,
provides that sale is to be by forty acre traects or, if
the situation is applicable, to lay out town lots; other
subsequent sections provide provision for payment perfec-
tion of title, compensation of county officers, etec., which
provisions are not here pertinent.

After the sale has been conducted, in compliancee with
the applicable provisions governing sale of such lands, as
found in Chapter 166, we next consider how the proceeds of
the sale are to be handled. Basic to the consideration of
thig question is the Missouri Constitution of 1945, Section
7 of Article IX, which reads in part as followst

"All real estate, loans and investments
now belonging to the various county and
township school funds, except those in-
vested as hereinafter provided, shall be
liquidated without extension of time, and
the proceeds thereof and the money on hand
now belonging to sald school funds of the:
several counties and the city of St.Louils,
shall be reinvested in registered bonds of
the United 8tates, or in bonds of the state
or in approved bonds of any eity or school
district thereof, or in bonds or other
securities the payment of which are fully
guaranteed by the United States, and
Bacredly preserved as a county school fund.
% % %" (underscored emphasis ours)

This provigion has been interpreted by our Supreme
Court as abolishing the former township school fund or, in
effect, merging these funds with the county school fund.
In interpreting the question of disposition of township
school funds, in relation to Section 7 of Article IX of
the Missouri Constitution of 1945, our Supreme Court,
sitting en banc, without dissent, and speaking through -
Justice Hollingsworth, said, in State v. Davis, 361 Mo.
730, 236 8. W. 2d 301, l.c. 3042

#"[1] More to the point, however, is the
wording of the constitutional provision
itgelf. After dirscting the liquidation
of all township and county school funds .
and prescribing the method of reinvest-
ment thereof, it further provides that
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Honorable John Hosmer

e gacredly

. they shall be gacredly

A tounty school fund. The it be n
~doubt of the megning of that provisioen.
Touwnshlp and county school funds are
thereby merged intd one fund, to-wits

a county school fund. 8o, therefore,
when the investments belonging to the
eounty and township schoel funds of
Callaway Gauntﬁjwﬁrq“liqnidated; in
accordence with the constitutional man-
;data,.thggjbeaame a county sechool fund.
It ia unthinkable that when the elestors
elected to have this county schoel fund
distributed anauﬁllg;;it‘wauiﬂ again
amoeba-1like divide into township funds
and a county fund g0 as to require toun-
ship funds to be distributed on a township
basis and the cownty fund on a county basls.
The further wording of the provisgion states
specifically octherwise. It says: 'All in-
terest accruing from investment of the
ounty school fund # * * ghall be dig-
tributed annually to the schools of the
evera. untieg % * *.v Thug, after

_fgﬂ,rat on of the formerly separate

and distinet county school fund and town-
ship school funds, both the proceeds of
prineipal and the aceruing interest bhe-
come one fund, namely: the county school
fund.* (Emphasis by the Court)

" Provisions gpplicable to the disposition of school
funds are found in Chapter 171 of the Revised Statutes of
Missouri, 1949. In general, these provisions are set up
to provide for a separation of funds derived from township-
school lands from those of the regular county schocl funds,
that is, a separation of funds until sueh time as they are
merged with or become a part of the county scheool fund as
noted in State v. Davis, quoted supra. Most germane to the
question of spportionment between two counties, where the
congressional township is divided among two or more counties,
is 8Section 171.180, RSMo, which reads: ’

"Whenever any congressional township
shall lie in two or more counties, the
township school fund of such township
shall be divided among the aforesaid
counties in proportion to the amount.
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Honorable John Hosmer : N

of territory ln the fractional town- /o
ship included in each county, as fol-
loway 'The county ¢ourt of the county
in which section alxteen is located
shall, upon & requisition of the cown-
ty elerk of any county contalning a
fractional part of such township, is-
sue an order transferrihg the amount
due such county under this sectien
inte the care, keeping and custody
of the county court thereofj and saild
fund shall be loaned, and the income -
derived therefrom shall be apportion-
od,srmually, to such fractional town-
shipzgs though it were an entire town-
ship}y and the towashlp funds of all
entire townships and all fractional
townghips included within the limits
of any county in this state shall be
handlad and contrelled by the proper
offices of such county, as set forth
in this chapter. The prévisions of
thig section shall not apply to any
congressional townghip intersected
by the Migsouri river.®

_ This indicates that Webster County, after the sale

has been conducted, would hold the proceeds of the sale

until such time as the Wright County eclerk requisitioned
the portion of the proceeds going to that county.

Therefore, it is the conclusion of this office that
the provisions of Section 165.050, RSMo 1949, a&s to sale
of school lands in the sixteenth sections of each con-~
gressional township are mandatory if there is no statu-
tory exception applicable, consequently requiring a
petition by the majority of the householders in the con-
gressional township wherein the land is located. The
sheriff of the county wherein the land is located conducts
the sale of the said school lands under the auspices of the
county court in the county wherein the land is loeated.
The county court, where the land is sold, holds the proceeds
of the ea{e until requisitioned by the adjeining county
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Honorable John Hoamer

wherein a.portion of such cangreﬁsicnal township 1ands
are located, and the portion of the proceeds of the sale

belonging 0 that eaunuy are uhereafter transrerred to
..rthat county. :

- . The feregeing opinien, whieh I hereby appreve, was
prepared by my aasistant Je B. Buxton.

'Very truly yours,
Jahn H- Balten
Attorney General
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