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MUNICIPAL AND CIRCUIT 
COURT COSTS: 

A cost judgment against a municipality for 
costs incurred on an appeal to the circuit 
court from a conviction in a municipal court 
in insj:;ances where upon appeal such convic-

CIRCUIT CLERK: 

tion is set aside and the defendant is ac­
quitted, may not be recovered except in the case of a city of not 
less than 300,000 nor more than 700,000 population. When the circuit 
clerk is involved in litigation in the circuit court, either as plain­
tiff or defendant, whether singly or jointly with others, the writ of 
summons and all other process shall be issued by the clerk of the 
county court. 

March 5, 1959 
F\ 

Honorable Stephen ft. Pratt 
Prosecutine Attorney 
01ay eountr 
Uberty', Missouri 

Dear Sir.: 

I have your letter or l)eoember ,31., 1958 1n which you enclose 
a letter to you from the Qiroui t elerk ot Clay county w1 th a re· 
quest that we J"ender an opinion to 7QU baaed upon the letter or 
the circuit clerk. !he letter of the ctrcutt clerk reads: 

111 request an opinion from the Attorney Qen• 
et-a.l on the folloWing s1tu.atic:.ns ~t are 
con1'ron ting lllZf office and are of vi tal :Lm.­
portanoe to the people of Clq County. 

1. As you know, we have . ma.t'.\1' J'Olic.e court 
appeals fJ:om tb• various -villages. towns and 
c1 ties ot Olay county and. 1 t is g•tting to a 
point whfi'e the maJority of tneae app$als are 
reversed, that is, the defendant is found to 
be not gull ty by a J'IU'Y. These oases incur 
costs and I would like to laiow 1f the village, 
town or e1ty can have a cost judsment sentenced 
against th«m and if I could issue e~ecut~on for 
the se.me. 

"I am well aware that the st$tutes formerly 
prohibited taxing eoets against the city, town 
or village but I think··that has been repeal.ed 
and that now they are liable tor costs. 

ui would fit.ppreciate very much an early reply. 

2. I would like an opinion on whom is 
acting clerk of circuit court in any case that 
the clerk of circuit court is inv<:>lved as a 
litigant. It is my opinion that the County 
Clerk assumes the duty in that particular case 
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W!th . 8Qe4t tri> rour :tt-•t .quaatton. a 411"$$1; attentton to 
Section- 98.~.o,r. IQfAo '-• lllf•• 19§7, wMoh Aed.Ba: 

· •_-.•~. '·. ~ .... _ .. 'ftl ,NI;oiii'l ~-· · .. ·a: __ 1iil4_ .. rn i"""J.fllal. · 0 .... .., .. ,... . .tft AH'lt ~- w~n ................. ~·'W'~ ""' ~· . ... r . -~"' 4ft• -:w otv .1fhf.Ob baa . no:t teaa tun tbl'Q_ hun4H4 
Oleuat ~'*'*' • ••• than e•v• · 
~--~ .lnltl.bl•ta~ •-···· · · tietend$lt 
t• ~···'' tto1&.t!it$ w ~~- Ot!dtnanee., 
tate· t::t.tv . ·~·i1 ,_ all . o••'• whi:;b tiJowe on .. meu $.A ~rut 40\lM MVin$ 3-1Mtet1on 
ft -. ~·a·"-~ ._ 

. xn .. ~ __ to ~ t1-t1-0,n.or.-.·_11ab11i.tw cyf_ a· cit¥ •t . 
within ~ ""'-• ot Se9tto~ gs.oaT. a.upr., to~ coats. on apptal, 
which 1a 1;be %1*.1K~. ot t• ·t,r•t irUtlilLXV • we di,.._c>t •ttent:ton to 
the 1911.~ ~~~~trot ~nV.:lll• v .. _ ~2:', ___ 1~5 J~o~AJp.l\&p. 
aog, f.._·dlt··-~~tn·~.JP~itl.d't,li Co\U't ot_APttf.la._ At 
l.o. 110# -. -~~t aeta t•th the f"t a1tWttton as :follows: 

~·.- :~ttet)aant. (tea~t) _waa Pl'Qeeeute<l 
_,., ........ _··a1le&ed .. vtol.4t~ ~the· o~d~es 

, of • !l1dnti.ttt; A Q!tv ot tne t~th olUa, 
~-~n-eai}.·lftm the polLoe 'CO'U.Jit waa_ ao• 
~-tiN_,_--~_-: - ._ · ·tn th_. e_. oin_· .. utt_·· .. eow_ t, ·tM_ t_. o_our_ ·. t ren.,.. 
a-.~- a te~U. J~ent t~f! oosts aga1nat 
~ plW\jitf «it¥ ll.Pon. Whteb u execution 
tl8,a ~-f\1$4" the. ott, _f1l.e4 a moti<>n to quaah 
the ••eution wbiob motion waa ovetaruled and 
kte~ tn. ·. cl'ty tiled a motion to retax tbe 
ooat4b wbteb, as ·to. the me.tn contention on 
thi$ appQI. wu l11<ewtae ove21ruled. The 
ou• hei'e <Jn the c!t,-·ta a.PPeel trott1 the orde-r 
eve&uling eucb ttaOtton. " 

At 1. c.. 211, tb,e cou,rt turihei' $tatea : 

"Xt is the well_ ae:ttled taw ot this State atUl­
the. eountt7 at l&rp that the 1'ight to tax . 
ocate ia put.tel7 ~·.by •tatu.te; no auch ~1ght 
eXisted at c~n laW; ~ u,nlesa theH 11:.1 a 
iJta.tute autno»t~ns the taxing ot coats against 
tne pla.tntttt, the or~er or the cUteuit eotWt 
is erroneous. It is held in the case of State 
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At l~e.-. 113.. et :seq,,"' ~: ·OOOt IU't.lh 

"Attention u. eal~el ·tiJ. ~. et)tlcludini cla~•• 
in.•· . · .. aectiQ~ 9. · .,$44, . a.ev .. · ... 1 ... ~.··· · 1 ... · a,tu~• .. 1909, P .. ro· 
v141~1 1fhe . tn.tt. ~1 ... .\n. no . •vent be he.ld . 
liable to~ ·•·apr · QO&t,. o~ tee• to· AUll eftUJer 

· of .the ·city 1n ant ~· •1" .._,o,... the 
mq. ox- or.· r. ··po.J. 1.1oe ·.·.~. · .. · .. ·,·o ... r ... ·81:J4 .. ·.· .·,h .... e1.· •.··.· , .. un .. l.e .... a .. t~ 
·tne detenctant a ~tote~ a.d· ~ttW. * 
It can be ·•een -..t WI ·t~Y"~s!.in# tn the 
tir•t pla~ce. tt 0~)¥ mlle&blte . ·1:rl·· . caee• 
artstn_a ~· DQ;tj.&n .Jl44 tlh_.. ~" u 
a t1ndtng ill. tb•vw41ot··•·t.·1ib.t 'J)NJeeu• 
t!;on waa mal.ie1• ·.ema W1 tnout JJl'Qb&.'ble 
eau." · aoo·· ·there· WjS. tiQ etJeh tind.taa 1n th1.a 
ease~ and~ ln • .aeoond pl.aee,. lt ·mr.s put 
1n a& a ~tet;· ~bibi$1on tOfii $ c!t)r of the 
.fourth class ·to.·~· held tor coate and .. fee-s ,a g. ott1H~ ~:- ~*,.. \1\:Ls ~vision 1n 
~ .gQ:bute evnttt\~liu· pas11ed with a mind 
as to what th$ ciw. could by ord~nance: give 
or not give :t.ta otfi.e~ra . in tne fOl'm ot tees 
~WinS ... · .. · . out. <tt. · p.·.~.s.~cntti()l'l~·. ·fbi. . a ta the 
ttew taken in. the qse:• ot Portner v ~ Oi tr 
ot Higinsvtll.e., lOG tt&.App. $601 !,l6!;, So 
8. w •. 9831 ... $hd .. ~. v. 01 t:t Qt MOnebt_. 95 
Mo .. App. 451., 69 $.W. 31. 

'*In addition to the XtUSOn ~t we have been 
unabl$ i» t1nd· anr ·statute a1olthQttiz1ng the 
taxation a·f eqats, in a pro01eedin~ like thie;t 
asainst a c~ty ()( the fourth ~la$~ .. we thil'lk 
±t woUld be manifestly Wl:'Ong to hold the c1 ~ 
tor ~;t;te~npting to entGr.ee ita ordinances in 
its poliee regUlation; the oity is thereby 



acti-· 111 tte.iQV•~ta:J. eal)a~·ttr ~#on ·:t.t• 
pv•rniRS IJide •amt lt tt WtH ~ bf! illulet in 
ooata .. ill• c&~.S wn." ·•·the. PM<tft41llSJ •" a.;.. 
sA••' tn4""~4tlllt ·. ,_ •• · vt<>l.a~:tO:it .·· ot·. tt• 

. O:r4·~i li; rtt · ht. . Itt~ 'ef ·t"u '1111itia4 · 
ti19W..-. •·.~u.:.• J••-.M4ome·a.·~t···:1n 
&;tt•t~ ••J0.~1 .. '$ha·*itJt o.-~·otf1be · 
Qtb,lillllln .band .. , ~:r•:ra "'·· •Ill · . tO . enr ' h . uni -t '>!"A, . ~- .. ··· ... ·~ "-~· ..... ·'"'·· ow · ....... · ..• ~··.:· tn1 ... c~ 
re~:ttoat to• lee ·'01 be~ea ·lt•~l• · tor: 
""be. ·. · · · · · · <l.ia tl · · · · · · · Y........... ,, 

~.v~~·•t .. ~· al1o~~o ... rote; .-. «o.· m.Jt believe that • 
coat Jtt .. J •.. ~• ·~·~· ~·t • --il»alitJ end. Neou.~ 
ttQt:l 1«411$4 t• _,._1A4tton oJ1 ~ . .tu ... td~ .. ·-*lh· .th$ e-X\oQtion 
of a ottv· ._ .. w:t.tbt.n • pu.Wtaw· ot $'tetl1on 98.027, · au;p:1.9a. 

Wl~ nt"~t to .~·~·. $$~4 (lUea.tion, tt .U).d be, otnt . OP1n• 
1oa. that this e1t~1$1on 1$ gov~4 bt l"tton lli$.07~h V • .A •. M •. I.J 
wnteb ttea41 • · · · · · 

u.l~. IYet'f olet:'k ·ana1l,· recor4 thG~ J~gmenta~ 
ru:lta, 61'4el!s . Md otl')er :pl'Oc•edinga of the 
~·t~ an<l malt& . a o•lete •14lba.betieal index 
~to; 1t~aq• and attest all procesa ·wnen rf!"'" 
4\.tUcl4 . tlV .. 1-aw al'ltl. alt11t the . seal or his Qtttee 
tbeMio.. o~ if none· be. provided;, then hia pri~ 
vate aetu. -~ • ~teet,' aecount o.'£ $.ll 'moneys 
~~~ into hle banda C.n acoounn ot eosts qr 
ctherW!se:- and pun~t~llY pay ovett the 8(\me. 

u,a. ~'ftided, tbat ~ the o1erk of tbe 
e1Nui1> cq~ 11 lil pal*ty, pla1ntitf or defe~· 
ant, wnethe:~ Q.tnslY or Jointly td. tb. Qtnetts, to 
a nit or ae:tt~n., tlle Wl'1t ot $umntons and all 
otheJ,t pJ:ooesil $hall be issued by the clerk ot 
tne. . .,t>tUlcty c&Ul.'t.. tl\$ rea•on the,N)fq~ being 
noted on sa14 p-ftoeas, and said l$1;t&~ ru.wed 
~letm &hall, on the t,1.ai of Said aa~ae, a.ot 
as tempottaey cl~k ot the o1rcul t aoUJ;tt and 
othe$ti$e perform in add eal.lae all the duties 
ot · ··tb$ oil.'cUit eotWt clerk. n 

SQNCWSlQ.N 

It J.s thil opini.on ot this department that a ooa·t judgw,en.t 
a;,sains t a municipal! tt fo'J' oosta ineut'red on an appEJa.l to ·the 
circuit ooul't f~m a eonvict1on in a mun:te1pa.~ court in instance&. 
where upon appeal JJUah eQnvtet1on 1s aet aside and the defendant 
is aoqu1tted, llli\I.U not be reepvered ex(lept in the case of a a1 ty 
of oot le·s• tlWl 300 J ooo nor more than 700, 000 popul.ation. 



It 11 th# tut'th~~ op~on ot thi~ d,p.,tme.nt tll!l\ when · 
the otreu.! t elerk ~~· tnvQ:lved ~ lt~~68-t1on u thEit <:3..r4u1t 

· ~;::tw:•;rtro&J!~~~ ~ ·.#iMr!w:=~~d 8~f1~,:!~ 
proceaa ·.nau .be i•aue« ·by ·i;~ .. .,e1erk o~ the. e$\Ulty·.e•~· 

the to"sc:U.ng optni,~a~ .whieh I h4t"bN app~ve .. -•• ,P1't:~ 
~d bt ·mY aa•ttttarit 1 Kush t. 'W1l~tamson. · 

ven twulv roura_.. 


