MUNICIPAL AND CIRCUIT A cost Jjudgment against a municipality for
COURT COSTS: costs incurred on an appeal to the circuit

CIRCUIT CLERK: , court from a conviction in a municipal court

) in instances where upon appeal such convic-

tion ig set aside and the defendant is ac-

quitted, may not be recovered except in the case of a c¢ity of not

less than 300,000 nor more than 700,000 population. When the circuit

clerk is involved in litigation in the circuilt court, either as plain-

tiff or defendant, whether singly or Jolntly with others, the wrlit of

summons and all other process shall be issued by the clerk of the
county court.

March 5, 1959

Honorable Stephen R. Pratt
Prosecuting Attorney

Clay County

Liberty, Missourl

Dear Sir:

I have your letter of December 31, 1958 in which you enclose
a8 letter to you from the circuit eclerk of Clay County with a re-
quest that we render an opinion to you based upon the letter of
the cireult clerk. The letter of the cireult clerk reads:

"I request an opinion from the Attorney Gene
eral on the following situations that are
confronting my office and are of vital im~
portance to the people of Qlay County.

1. As you know, we have many Police Court
appeals from the various villages, towns and
cities of Qlay County and it 18 getting to a
point where the majority of these appeals are
reversed, that is, the defendsent is found %o
be not gullty by & Jury. These cases lncur
cosbe and I would like to know if the village,
town or city can have a cost Jjudgment sentenced
ageinst them and if I could issue execution for
the seme. '

"I am well aware that the statutes formerly
prohibited taxing costs egeinst the c¢lty, town
or village but I think that has been repealed
and that now they are liable for costs.

"I would appreciate very much an early reply.

2. I would like an opinlon on whom is v
acting clerk of circult court in any case that
the clerk of circult court is involved as a
litigant., It is my opinion that the County
Clerk assumes the duty in that particular case




Honorable Steph *gtlgm@tt',”

or cases that the alam: is mwa.m in, and
&t one time I. h&% thﬁﬂ@aunﬁy Gi_» go,

'I,a tainig want no errur'tnif

. With re&pact te your riﬁa% qusstian, we direct attention to
Section 98,027, R8Mo Cum. &sm. 1957, which reads: |

' %If on spped s & wunieipal csom in any

ity wmm has .,ﬁﬁ less than three hunaged

’1”4‘¢f‘ int
2y axz 2&&%& whioh acarue en'
‘”ﬁ»*vhawins Juri;;qﬂﬁden

gard to ths aibaat&an of the 1iability of a city hot
“purview of Section 98.027, supra, for costs on appeal,
: which 1& thﬂ matter of ysur first inquiry, we direct attention to
the 191?‘@aﬁe«¢£ @1ty af ' nﬁiile v, Farmer, 135 Ma,App.Bnp.
ste determin r j«ield caurt af 1 eal

pe j'*b) was prosecuted
od viclation of the ordinances
plaintd & ¢ity of the fourth class,
fﬁ@peal from the polige sourt was ace
: ‘_g“in the clrcuit court, that court ren-
g a general Jjudgment for costs againat
tha plaintiff sity upon which en execution
was issued., The city filed a motion to quash
the execution which motion was overruled and
ister the olty filed a motion %o retax the
eaats, mhich, as fo the main contention on

oase here on ﬁha éity 1y agpeai from the order
overruling such motion.”

‘Et 1.¢. 211, the court further states:

"yt is the well settled law of this State and
the country at large that the pight to tax
costs 1ls purely mede by statubte; no such right
existed at common law; and unless there is &
astatute suthoprizing the taxing of coats ag&inat
the plaintiff, the order of the circulf court
ig erronecus, It ia held in the case of State




Honorable Stephen R. Prath

» ax rel, Clarke v, Wil&ﬂr, lﬁ? Mﬂiva?: 9#,s.w.
499, that no cots can be taxed in any cour

ming easts; wmmﬁ m ﬁaﬁﬁ&a&s&d,
must e ubi& ta—gﬂ& his fiugea an tha &ﬁaﬁnt&
autharisins thciw taxatien¢

At 3..«. ﬁls, et aequ t‘h& aewsﬁ stam

“aﬁtantian ig ¢ “ﬂ”“‘rte ths eaneluding ciaua&

in seatien 93@# Revised Statutes 1909, prow
viding: ai hall in no event be held

 liable fer any tmats or fees to any officer

-of the aity 1y cause tried before the

- oliee Judge of such eity, unleas

the defendant be eaavleted and committed, !

It can be seen that this provisien, in the

first place, is @nly'appiieahla in cases

arising under n 9344 where there is

& finding in the verdiet thet the prosscu~

tion was maliaiaaﬁ and ui#bauﬁ probable

: -there was no such finding in this

gase, and, in the second place, it was put

in a8 a charter prohipition for & city of the

Eburth elaaaage; ‘held for costs and fees to

e 8Te f*“jg}: ﬂﬁﬁ paaae: with & mind
as t@ what the city could by ordinance give
or not give its officers in the form of fees

growing out ¢f proseoutions, This is the
view taken in the g¢ases of Foriner v, Uity
of Higginsville, 106 Mo App. 560, 565, 80
8.W, 983, and KBmy v. Gity of Monett, 95
Mo.App. BS2, 6 $.W. 31.

"In sddition to tha reason that we have been
unable te find gny statute authorizing the .
texation of cests, 1n a proceeding like this,
against a city ¢f the fourth class, we think
it would be manifestly wrong to hold the oity
for attempting to enforce 1ts ordinances in
i1ts police vegulation; the eity is theredby

-
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aaﬁ&ng,in its savgrnmantel capacity oy on its

governing side & ¥ it were to be mulet in

dosts in cases where the pree““.;nsa are a-

geinst individuals for ﬁm vialm on of 1ts

- erdinenices 1t might because ‘1dmited
powers to va@me-gn
-aﬁtamptiag tﬁ 301!

th&'¢ﬂi€#‘sj

1n view of the ahmve, ;ikt
cast Judgment may be rendere L yality and ‘exeou-
tion ! sumd or eﬁl’&wt of a‘sz&gmn’e uiﬁx the excaption
of a aity eoni: '“wm%_e;;tha purview of seaﬁian 98,087, supra.

With respect to your second qnestiang it would be our opine
i6n that this situation 18 aﬁvannad by Section &33.975, V.AM.B.,
,whieh resads:

", xvery clemk shall record the Judsments,
rules, orders and other proceedings of the
aourt, and make a complete alphsbetical index
thereto; issue end attest all process when re-
quired by lew and affix the seal of his office
therete, or if none be provided, then his pri-
vate seml; kesp a,parfect acoount of all moneys
coming into his hends on account of costs or
ctherwise, and punetuﬁllv pey oveyr the same,

- Pravide&, tha% ‘where the clerk of the
eirouit court 18 a party, plaintiff or defend-
ent, whether eingly or Jointly with others, to
a suit or action, the writ of summons and sll
other process ghall be issued by the clerk of
the county court, the reason therefor being
noted on said process, and said latter named
clerk shall, on the trial of said cauae, act
as temporary dolerik of the ecircult court and
otherwige perform in sald eausa all the duties
of the oircuit court clerk.'

CONCLUSION

It ie the opinion of this department that & cost judgment
against & munlelipality for costs incurred on an appeal to the
eircult court from a conviction in a municipal court in instances
where upon appeal such convietion 1s set aside and the defendant
18 acquitted, mey not be recovered except in the case of a city
of not less than 300,000 nor more then 700,000 population.

endfn
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It 1a the f‘umvther opinion of thia aepw&aant that when
the eircult clerk is involved in litigation in the cireult
¢ourt, eithar gs plaintiff or defendant whather siy _3,3' or
. Jointly wiish others, that the writ of s and il othey
process shall be issued by the eierk of the eaunty BOUFE

The fovegoling. micm, which T hereb‘y Bpprove, Wes pre~
pared by my assiai- .&n Hugh P. wiliimsen.

.

John ﬁ. Palton
Attornay deneral



