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TAXATION: A tax sale of a particular piece of property predi-
cated upon a publication of notice of sale, which

COLLECTOR: notice  listed the name of C. C. Garrett, which name
was neither the name of the record owner or the name
of the owner appearing on the land tax book, both of
the latter being in the name of C. G. Garrett, is
invalid and that upon discovery of said defect prior
to the delivery of a tax deed, the collector should
refuse to issue to the certificate holder a deed.

July 21, 1960

FILED

Honorable Don E. Burrell
Prosecuting Attorney
Greens County '
Springfield, Missouri

‘Pear Mr, Burrell:

: ~ Refarence is made to your request for an official opinion,
which request reads as follows: :
“On August 26, 1957, the ccunty collector
sold at the Court House door Tax Certifi-
cate No, 1192, covering property deseribed
as '1,86 acres B 172.5 £t W 994 £t NE 1/4
NE 1/4 north of the railroad Section 10,
Township 29, Hange 21, Greene County.

"On the tax sales book the property was
1iated in the name of C. C, Garrett, no
address shown. The entry of the name was
not exactly correct, since the deed showed
the initials as C., G. Garrett. The property
valuation as of 1955 wae $100,00,

"The purchaser of the tax certificate was
Edwin J, Belknap, Route 2, Box 248B, Spring-
field, taxes $26,97, purchase price $50.00,
surplus bid $23.03,

"Mps., Belknap has called at the office dur-
ing the past week asking for a deed, at the
time remarking that there was some misunder-
standing as to the exact location of the
property. She was sent to the assessor to
check the location and the assessor advised
her that the property belonged to her neligh-
bor directly across the street, Jerome V.,
Carroll, Route 2, Box 248M, and was part of
a tourist court and filling station.
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-

"In the absence of the writer, Mrs, Belkmap
was asked to peturn for further information
and she did come back the same afternoon,

at which time the writer asked her if she

knew at the time she bought the property that
it belonged to her neighbor. &he replied,
iNo!', and showed a diagram whiech she had

drawn just prior to the sale in the assessor's
office, which diagram 4id not sorrectly

show the loecation of the property.

“After purchase of the tax certificate the
Belimaps paid taxes in 1958 and 1959, at
which time the name shown on the tax state-
ment was originally Jerome V, Carroll and
this name had been serateched out by the
collector's office and the Belknap name
inserted as the taxpayer. DMrs, Bellkmap
acknowledged that she had noticed that the
name on the tax statement had originally
been Jerome V, Carroll,

"The people who actually own this property,
namely Jerome V, Carroll, were called by

the collector's office and advised that
apparently part of their property had been
sold at a tax sale, at which time they showed
considerable surprise and called at the
office very shortly after the telephone mes-
88.26. _

"It seems that all of this property, not only
the part sold at the tax sale, but also the
adjoining property with cabins on it, had

been purchased in 1952 from €, ¢. Garrett and
wife, the deed having been made in 1952 but
apparently not delivered until June, 1956,

when final payment was made on the purchase
price. The deed was filed in the recorder's
office in June, 1956, but this transfer having
been made after the tax books for 1956 were
turned over to the county clerk the new owner's
name did not appear on the tax sale book or any
of the original tax books for the years 1952

to 1956 inclusive.
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"In the recorder's office, there having
been & long meets and bounds description,
the record of transfers showed that part
of the deseription covering the property
with the eabins on 1f but not the part
desoribed above in the tax sale certificate,
there having been noted on the recorder's
books the words 'see record'. This means
of recording the transfer made it diffi-
cult for the eollector to ascertain in the
early part of the year 1957 that the prop-
erty listed in the tax sale certificate
had been transferred subsequent to the
making of the tax bookse for 1956 and prior
years .

"The purchasers of this property advised
the writer that they thought all the taxes
had been paid, but these purchasers appar-
ently erred; l., In not checking the tax
recelpt to see if the description fully
covered their property, and; 2., In appar-
ently not having the abstract of title
brought up to date at the time the deed
wag filed.

"At the time of the purchase there was a
loan against this property with the System-
atic Savings & Loan Company, and the System-
atic Savings and Loan Company did pay taxes
on the main part of the Motel property prior
to the time the loan was pald off, and
apparently they too overlooked paying all

of the taxes on the two parcels of ground.

"Following notification by the collector that
a portion of their property had been sold for
taxes, the owneprs, Jerome V. Carroll, notified
their attorney, James Keet, who called at the
collector's office for information concernine
the sale, and who advised thz writer that he
would offer the certificate purchaser the
amount paild for the certificate plus linterest
in an effort to get the matter straightened
out, or otherwise would probably institute
suit to clear title to the purchasers, Jerome
V. Carroll,.
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"The eollector has informed the tax cer-
tificate purchaser, Mrs, Belknap, that he
would ask for legal advice before issuing

a deed %o this property for the reason that
8aid ¢ollector was on notice that the entire
transaction was involved in misunderstand-
ings, some slight errors and some fallure on
the part of the property purchasers to take
actions whiéh would have prevented sale of
the pvcperty.-

"Excopt for the error in bransaribing the
initials of ¢, G. Garrett on the tax books,
the sale of the property, the issuance of
the tax sale certificate and advertising of
the sale were entirely regular.

"The sollector is asking for legal opinion
as to hip duties in view of the request

of the tax sale certificate owner for a
collectorts deed.

We have been further supplied with the following additional
information:

"This property was carried on the assessor's
tax book in the name of C. G. Garrett,

“The original entry made by the assessor on
the 1952 tax book was made with an addresso-
graph plate on the automatic addressograph
printing machine, and the letter '@' on the
plate evidently was somewhat worn, as 1t
could easily be taken for the letter 'OV,

and was so taken by the elerks in the col~
lector's office who transeribed the unpaid
tax for the year 1952 to the back tax book
and later to the tax sales book.
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"our understanding is that Mr. Garrett

sold this property in 1952, making a deed
at that time which was not recorded until
June, 1956, and that Mr, Garrett moved to
Tulss, Okla."

As bearing upon the issue to be here determined, we first
note one of the duties of the collector in regard to the issu-
ance of a tax deed as set forth in Seetion 140.540, R3Mo 1949,

which eection providesi

"1. - Whenever the county ocollector shall dis-

cover, prior to the conveyance of any lands
sold for taxes, that the sale was for any
cause whatever, invalid, he shall not con-
vey such lands; but the purchase money and
the interest thereon shall be refunded out
of the county treasury to the purchaser,
his representatives or assigns, on the
order of the county ecourt.

"2, 8uch 4nvalid sale shall suspend for
the perlod intervening between the date of
the sale and the discovery of its inva-
1idity the running of the statute of
limitations.

"3, In such cases the county collector
shall make an entry opposite to such
tracts or lots in the record of certifi-
cates of purchase issued or redemption
record that the same was erronsously sold,
and the cause of lnvalldity, and such
entry shall be prima faecle evidence of
fact therein stated. He shall notify the
county clerk of such action, whose duty it
shall be to make a like entry upon his
sale record."

- Sectlon 13 of Artlcle X of the Mlissouri Constitution pro-
vides that no real property shall be s0ld for taxes without
Judieial proceedings, unless the notice of sale shall contain
the names of all record owners thereof or the names of all
owners appearing on the land tax book.

provides as follows:

o

"No real property shall be sold for state,
county or city taxes without judicial pro-
ceedings, unless the notice of sale shall

~He

Said section more fully
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contain the names of all/record owners
thereor, oF the names OF ali Swhers appear-
Thg on the TAnd £aX DOOK, &Y

-Ion require

(Emphasis ours)
Section 140,150, V.A.M.8., as amended, to conform to the

requirements of the above-noted constitutional provision, pro-
vides as fellowsa

[red by law.”

"1, All lande and lots on which taxes are
dalinquent and unpaid are subject to sale to
discharge the lien for the delingquent and
unpald taxes as provided for in this chapter
on the fourth Monday in August of eaech year.

"2, No real property shall be sold for state,
county or eity taxes without judicial pro-
ceedings, unless the notice of sale contains
the names i all record ownors thereof, or the
names of Gll owhert appeaping on the land tax
book and A1l other Information required by
18w. Delinquent taxes, with penalty, interest
and cogts, may be paid to the county col-
lector at any time before the property is

sold theprefor.

"3. The entry in the back tax boock by the
county elerk of the delinquent lands and
lots constitutes a levy upon the deliinquent
lands and lots for the purpose of enforcing
the lien of delinguent and unpaild taxes,
together with penalty, interest and costs.,"

(Emphasis ours)
It 15 to be noted that prior to the 1945 Comstitution,

" there was no ‘requirement that the notice of sale of real

property for delinquent taxes in a non-judicial proceeding con-
tain the names of the record owners or the names of all owners
appearing on the land tax book. In faet, such requirement was
specifically negated by the follawing language: Revised Statutes
1939, Section 11125:

"It shall not be necessary to include the
name of the owner, mortgagee, occupant or




anonﬁblﬂ Don E. Burrell

any other person, corporation cwning or
claiming an interest in or to any of said
. lands or lots in the nebiee of sale."

Thus, when the previsians of $ecbien 13 of Artiele X of
the Missouri Constitution and Seetion 140.150, V.AM,8., requiring
the notice of aale to contain the names of ali rneavé owners or
the names of all owners appearing on the land tax book, are
viewed in the 1light of its legislative hiﬁtory, the same become,
we belleve, vitally aisnificant

S&etian 1&0 179, V.A.M. 8., previdea for ﬁhe publieatian of
the notice of' sale as follows:

"1, The aonnty collector ahall cause a capy
of the ligt of delinquent lands and lots bo
be printed in some newspaper of general
eireulation published in the county, for
three conseoutive weeks, one ingertion ’
weekly, before the sale, the last 1naert10n
to be at least ifteen days pﬂier to the
,faarth Hbmday in August,

"o, In addition to the names of all record
owners or the names of all owhers appearing
on the land tax book it is only necessary in
the printed and published liast to state in
the aggregate the amount of taxes, penalty,
interest and cost due thereon, each year
separately stated, and the land therein
deacribed shall be deseribed in forty acre
tracts or other legal subdivisions, and the
lots shall be desoribed by number, bloeck,
addition, ete,, except that if a part or
parts of any forty acre tract or other legal
subdivision or lot are assessed on the tax
books to two or more parties as owners
thereof, then, as to such land or lots, such
1ist shall be so prepared and separated.

"3, To the list shall be attached and in
like manner printed and published a notlce
that so much of said lands and lote as are
necessary to discharge the taxes, interest
and charges which are due thereon at the

time of sale will be sold at public auction
at the courthouse door of such county, on the
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- f day. in. August nexst thnrﬁafter,
F:eammﬁn¢1ng at ten G'oloek of spid day and
‘faaati‘:\ - fpom’ dmy tg day thar&&fﬁer until

:’&11 aré o f«wed

oy, Eha,euung'
4y of sale, ehall inmert at the foob of the
S Ustoon his ‘vegord 4 oopy of the untﬁae and
- eertify on his redord immediately following
'””: tha notice the name of the newapaper of the
“gounty in which the notice wap printed and
g:h%g:hed and the datsa af &ﬁaerﬁians ‘thereof

- $xpunge “"‘"“3{“§£ng shall be

P wd auh or;una oounty treasury and shall not
exceed the rate provided for in chapter 493,
R8Mo, relating to legal publications, notioes
and adwar%&sam&nks, and the eost of printing
at site paid by the eounty shall be taxed
as pavﬁ of the costs of the sale of any 1and
for lot eantaannd zn the list.” o

It 482 ual1~maenff,zed rule th&t 1n aanstruing a statutory
provision relating to the sale of land for delinquent taxes, such
a4 provision must be striotly eanatwaaé in favor of the owner of
thqfl;gd ‘This rule iﬂ aﬁated 1n 61 ¢ J.,<sec. 1519, page 1117,
as follows:

"Sales of land fer dal;“’u¢n$ taxea being in
derogation of private rights of property, the
power has been said to be strietis-simi Juris
and statutes authorizing such sdles must be
striotly construed in favor of the owner of
such land, or in so far as they are intended
for the benefit, or the proteetion, of the
citizen, and the acope of such statutes 13
never enlarged. beyond thair aetual terms,"

cailaatov nn um berave bhn

This rule has been recognized and-applied by the a@pellate courts
of this state., See Meriwether v, Overly, 228 Mo. 218, and
Schlafly v. Baumann, 108 S.W.2d4 363,

: " The following is contained in ceoley, Taxation #th Edition,
‘Vbl 3t ,

Sea. 1403, p, 2791-"A natice of sale, as
required by statute is necessary to authorize

S -
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a tax sale and the absence of the notice
rendeva the sale void. This is one of the
most lmportant of all safeguards that have
been deemed necessary ©o protect the intérests
of persons taxed and nothing ean be subsﬁbutud
_far it or exgusa the fajlure ta give 16, _

 See. 1&&#, p.,3799~ Unususl ¢aaa is: reqn&rad ‘
sn ob ring the divections ‘of the statute: vogard-

- tice, or no one who 1g entitled to nokice
-eag ?: bound by a . saig whieh has heen made with~
o .

: Baarin& in minﬂ ﬁh& rale. thah thn provisions of Arhiele x,
Section 13 of the Missouri ﬁaastiﬁutian and Seetion 140,150,
V.A.H,8,, relating to the inclusion of the name of the record
owners or the names of all owners appearing on the land tax
book and also in the notice of sale, arve for the benefit of the
owner, and further béaring in mind the fact that the name of the
owner appearing on the land tax book was €, §. Garrett, we are
of the opinion that & notice of sale r&l&ting to the p&rtiaular
property in question which containa the name C. ¢, Garrett, which
nane was not the name of the record owner at the time of sguch
publication of notloce of sale or the name appearing on the as-
segsor's tax book, 18 not in compliance wie the statutory and
constitutional requirementsand is therefore insufficient. It
follows, we believe, that the sale, based upon sald insufficient
notice, is invalid and that under the provisions of Ssetion
140,540, supra, the collsctor should not, under the faets pre- -
sented, issue A deed to the certifieate holder.

In considering this matter, we have nst been unaware of the
rule that a person possessing the right of redemption may do so
even after the expiration of the statutory redemption period 4if
the same is done prior to the exesution and delivery of the deed,
(3ee Wetmore v, Berger, 188 8,W.2d 949, 953)., However, under
- the facts of this case as presented, we believe sald rule would
be inappiicable in view of the further rule that if the certifi-
¢ate holder has tendered his certifieste with the amounts due,
then thereafter an attempted redemption is unavalling, See
Hobson v. Blmer et al., 163 8, W,ﬁd 1080, 1023 [5].

eancwsmr;

Therefore, in the premises, it is the opinion of this office
that a tax sale of a particular plece of property predicated
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pon a pabliaatiun of nab&ae ‘of sale, which notice listeé the
name of €. C. Garrett, which name was neither the name of the
record owner or the name of the owner appearing on the land tax
hook, hoth of the latter being in the name of C. G. garyett;
i# invalid and that upon digcovery of said defect prior to the
delivery of & tax deed, the ealleatar nhaald rafuae to ipsue to
the certificate holder: 2. deed. . -

The fovagning opiuian,.which I haraby apyruve, wa.8 prepared
by my Aaaiatant, Bonal B, Guffey. -

Very truly yours,

JOHN M. DALTON
Attorney General

PG o0 1w



