
SCHOOLS: 
FEDERAL AID: 
CONSTITUTIONAL LAW: 

(1) Federal funds paid directly t o 
the Board of Education of the City 
of St. Louis under the provisions 
of the Emergency School Aid Act 

(ESAA) constitute public funds which are subject to the spending 
proscriptions of the Missouri Constitution. (2) The Missouri Con­
stitution prohibits the use of public school personnel paid with 
ESAA funds to provide teaching services to children attending sec­
tarian schools on the premises of the sectarian schools during the 
regula r school day. 

OPINION NO. 31 

January 10, 1979 

Honorable DeVerne L. Calloway 
Representative , District 81 
4309 Enright 
St . Louis, Missouri 63108 

Dear Representative Calloway: 
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This official opi nion is issued in response to your re­
quest for a ruling on the following questions: 

"1. Do federal funds paid directly to the 
Board of Education of the City of St. 
Loui s under the provis ions of the Emer­
gency School Aid Act (ESAA) const itute 
public funds which are subject to the 
spending proscriptions contained in 
Missouri law? 

"2. If so , does Missouri law prohibit the 
use of public school personnel paid 
with ESAA funds to provide teaching 
services to children attending sec­
tarian schools on the premises of the 
sectarian schools during the regular 
school day?" 

The facts surrounding thi s request are as follows: 

During the 1976-77 and 1977-78 school years, the St. Louis 
School District r ece ived federal funds under the provisions of the 
Emergency School Aid Act, (ESAA), 20 u.s.c . 1601, et seg. , for the 
purpose of reducing minority group isolation in the schools. Such 
funds have been utilized for the support of the district's Magnet 
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Schoo l l'roqram. 'l'ht' M.Jqn<'l School Pn>qr.Jm invoJvr•s tlH' est.Jh l ish­
ml'nt of .J numbe r. or s pccializc'd elcmE.' n tar-y .Jncl secondar-y schools 
in the cli s trict, each having a particular area of emphasis (i. e . 
Math/Science , Performing Arts, Basic Education, etc.) and each hav­
ing an integrated student population. ESAA funds have again been 
awarded to the district for the 1978-79 school year. 

Unlike funds paid under the provisions of Title I of the Ele­
mentary and Secondary Education Act of 1965, ESAA funds are not 
paid to the state and are not deposited in the state treasury. 
Rather, the u.s. Department of Health, Education and Welfare (HEW) 
sends such funds directly to the local education agency (the school 
district, in this case) and they are deposited in and flow through 
the accounts at the local school district. 

ESAA requires a local education agency that receives funds 
to provide for the participation of nonpublic school students 
and staff on an "equitable basis." 20 U.S.C. 1609(a)(l2). In 
the past , the St. Louis Public School System has met the nonpub­
lic participation requirement by establishi ng magnet school cen­
ters on the premises of schools operated by the Archdioces of St. 
Louis, an arm of the Catholic Church, during the regular school 
day. The district has provided program coordinators, teachers, 
and teacher aides to the nonpublic magnet centers on a part-time 
basis. Such individuals were district employees and spent the 
r e mainder of their time during the school day in public school 
settings. In-service sessions for magnet school teachers em­
ployed by the Archdioces have also been provided and non-expendable 
equipment and supplies have b~en loaned to the Archdioces for use 
in the centers. Also, transportation is provided for field trips. 

The requirement for equitable nonpublic school participation 
may be waived where the local education agency is prohibited by 
law from providing for the participation of nonpublic school chil­
dren and staff. If a waiver, or "bypass," is instituted, HEW is 
obligated to provide other arrangements for nonpublic participation. 
20 U.S.C. 16ll(c)(l)~ 45 CFR § 185.42(i). You have indicated that 
the St. Louis School District plans to continue its nonpublic school 
programming unless it is advised in this opinion that such contin­
uation would be unlawful. 

Any discussion of the questions you have raised must begin 
with a careful examination of Wheeler v. Barrera, 417 U.S. 402 
(1974) and Mallory~ Barrera, 544 S.W.2d 556 (Mo.Banc 1976). 
These cases involved federal funds granted to states under the 
Elementary and Secondary Education Act, 20 U.S.C. 24la, et ~ 
lhereinafter referred to as Title I) for the purpose of aiding 
local school districts in meeting the special needs of educa­
tionally deprived and economically disadvantaged children. Title 

-2-



Honorable DeVerne L. Cal loway 

I, like ESAA, also provides for nonpublic school participation 
in these federally assisted programs. 

In Wheeler , the United States Supreme Court ruled that 
Title I evinced a congressional purpose to accommodate rather 
than preempt state law and that therefore , the question of 
whethe r th e federal funds were subject to Missouri ' s constitu­
tional spending proscriptions was to be determined under state 
law. At the time the Supreme Court heard the case , this ques­
tion had not been definitively resolved at the state level. 

In Mallory , the Missouri Supreme Court did provide a resolu­
tion , stating as follows, 544 S.W.2d at 561: 

"Title I funds are obviously 'public ' 
funds . Speaking of these funds as ' feder­
al ' to distinguish them from ' state ' funds 
does not alter their character as public 
funds. Nor does the fact that this is ' fed­
eral aid ' make it any the less public funds. 

"[1-3] We are inclined to the view , and 
hold, {1) that when these funds are paid to 
the state, as required by the Act {20 u. s:C., 
s-24lg{a){l)), they must be deposited in the 
state treasury; {2) that when so deposited , 
these funds are held by the state in trust 
for the uses and purposes specified in the 
Title I program approved by the Federal Com­
missioner, a nd may be appropriated and used 
by the state for such of those purposes as 
are not proscribed by the laws of this state; 
{3) that that part of these funds in a Title 
I project which has been approved by the 
Federal Commissioner for use in a free pub­
lic school is ' money donated to [a] state 
fund for public school purposes ' within 
the meaning of the laws of Missouri; {4) 
that the use of ~ part of Title I funds 
by the state to provide teaching services 
to elementary and secondary school children 
on the premises of parochial schools would 
constitute the use of public funds (a) in 
aid of a denomination of religion proscribed 
by Art. I , § 7; and (b) t o help to support 
or sustain a school controlled by a sectarian 
denomination proscribed by Mo.Const. Art. IX, 
§ 8, Harfst v . Hoegen , 349 Mo. 808, 163 S . W.2d 
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( d l 'J , h I \ - 1 • I 1\ I ll , I ll I ( ~1 o . I •. "w I 9 4 ~~ ) ; 1 \ 0 r· <J h o n' 
v. H<'Ot"<J.t lli Z c'cl S('h PP I D i !; tJ · icl ~o . .- ll , .H•4 Mn. 
l/.1, 260 S. \-J . :?.d S7J , ''1\2-'JHJ (l9rd); P<l r-tcr 
":':....Tussey , 5 1 2 S .\·J.2ct 97 (Mo . banc 1974- ) . 1' .-

The Barre r a cases thu s made it clea r tha t state law was not 
to be Preempted by Title I, that federa l funds are considered 
publ i c funds wh en they come into the state , and that the use of 
those funds to provide on-p r em i ses instruction to pa rochial school 
childre n wa s violative of th e Missouri Constitution . 

The facts present ed in your opi nion request present at least 
t wo di s tinctions from the Barrera cases . First , the fede ral funds 
in quest i o n flow from the ESAA rather than Title I. Secondly, the 
federa l grants flow directly to local school districts and do not 
pass through t he state treasu r y. We must examine these distinc­
tions in order t o determi ne if they mandate a result different 
from that r eached in the Barrera cases . 

ncfor€' proceeding to that task , however, o ne prel iminary is­
:. t l<' mu s t h0 considered . In Whee l er the Unit ed States Su preme 
Court he l cl sq Uil rc l y that s ta te ___ ii:iw.wa s to govern the propriety 
or cons titutio na l ity of expend i tures under Title I for nonpublic 
schoo l participation. In so rulinq, the Court cons ide red the 
le~is l ative history of Title I and concluded that Congress in­
te nded that state law be accommodated rather than preempted . It 
is our opinion that the same conclusion is appropriate in connec­
tion with the ESAA , at l east insofar as the nonpublic school issue 
is concern ed . As mentioned earlier , the ESAA provides , 20 O. S . C. 
16ll(c) (1): 

" I f a loca l educiltiona l age ncy in a 
State i s prohibited by law from providing 
for the part i cipation of children and staff 
enrolled or employed in Priva t e nonprofit 
elementary and secondary schools as re­
quired by parag r aph (12) of sect ion 1609 
(a) of this title , th e Ass i stant Secretary 
may waive such requireme nt with respect to 
l ocal educational aqencies in such State 
a nd , upon the approval of an application 
from a local educational age ncy within such 
State , s hall a rrang e for the provision of 
services to such chi ld r en en r olled in , o r 
teache r s or other educational staff of, a ny 
nonprofit private elementary or secondary 
school located within the school district 
of such age ncy i f the participat ion of 
s uch children and staff would ass i st in 
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achieving the purpose of this chapter stat­
ed in section 160l(b) of this title or in 
the case of an application under section 
1607(c) of this title would assist in meet­
ing the needs described in that subsection. 

" 

By expressly allowing for the Secretary to "bypass" the lo­
cal school officials in the provision of services, Congress has 
indicated its intention to accommodate, rather than to preempt 
state law. We further note that the regulations promulgated under 
the ESAA require that local educational agencies, when applying 
for a "bypass ," shal l furnish the Assistant Secretary with copies 
of the "laws, rules, court decisions, or opinions of State legal 
officers as are necessa ry to set out the basis for such prohibi­
tion," 45 CFR § l85.42(i). It is clear , therefore, that state 
law should be used to determine whether or not a local school 
district may provide on- premises instruction to private school 
pupils in meeting the requirements of the ESAA. 

We turn now to the question of whether the Mallory case con­
trols in the situation here presented. Title I and the ESAA dif­
fer in several respects. The purpose of the former is to provide 
special educational services to educat ionally deprived children 
living in low-income areas, and the law is largely silent on the 
precise programs or projects which local school officials may use 
to achieve this purpose. Title I grants are awarded by HEW to 
state educational agencies, whi ch in turn distribute the funds to 
local school districts who make application in accordance with 
Title I requireme nts . Typically, Title I money is used to pro­
vide teachers, equipment, and supplies for remedial and enrich­
me nt programs for disadvantaged students. 

The purpose of the ESAA is to eliminate or prevent minority 
group isolation in the schools and to aid school children in over­
coming the educational disadvantages of such isolation. Grants are 
made to local school districts upon application to the Assistant 
Secretary of HEW, and the state education agency is given only an 
opportunity to offer recommendations to and comments on the ap­
plication. The activities authorized by the act include special 
remedial services for children involved in a desgregation plan, 
teacher training, counseling, community activities, magnet schools, 
and other innovative interracial programs. In the present case, 
the federal assistance received by the St. Louis School District is 
used for its magnet school program, which involves teaching and other 
services in schools controlling racial enrollments to promote inte­
grated education. We note that the ESAA's requirement of nonpublic 
school participation does not extend to any private schools which 
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di:>cr imin.ll (' o n the hil s i~; nf r <~c< ' n r whi ch !';C'rvc as an alterna-
tive' t t> childre n seeking t o a voi d desegregation in the pub lic schools . 

Ooth Title I and the ESAA require that the funded programs be 
operated and administered by the local school district; all fed­
eral funds and property derived therefrom must remain under the 
control of the local school district (20 u.s.c. 24le(a)(3) ; 20 
u.s.c. 1609(a) (5)). 

In noting the differences and similarities between Title I 
a nd the ESAA, we perceive no reason to believe that ESAA funds 
are to be treated any differently than Title I funds once those 
funds come into the state or its political subdivis ions. In other 
words , we believe that the Missouri Supreme Court would not change 
the method of analysis used in Mallory ~ Barrera had it been con­
fronted with ESAA funds rather than Title I funds. 

Thu s , we reach the pivotal issue of whether federal funds paid 
directly to a local board of education pursuant to the ESAA are 
public funds. As mentioned above, the Missouri Supreme Court ruled 
in Mallory that under the fact s of that case , federal grants were 
public funds wh en they were received and deposited in the state 
treasury. The court also stated, 54 4 S.W.2d at 561: 

"Title I funds are obviously ' pub­
lic' fu nds. Speaking of these funds as 
' federal ' to distinguish them from ' state ' 
funds does not alter their character as 
public funds. Nor does the fact that this 
is ' federal aid ' make it a ny the less 
public funds ." 

Section 165.011 , RSMo Supp . 1977, requires that all moneys 
received by a school district are to be placed to the credit of 
one of the funds established by law for the accounting of all 
s chool mone y. There can be no dispute that these are public funds 
or accounts. 

Article I, Section 7 of the Missouri Constitution provides: 

"That no money shall ever be taken 
from the public treasury, directly or 
indirectly, in aid of any church , sect 
or denomination of religion, or in aid 
of any priest, preacher , minister or 
teacher thereof, as such; and that no 
preference shall be given to nor any 
discrimination made against any church , 
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sect or creed of religion, or any form 
of religious faith or worship." 

Article IX, Section 8 of the Missouri Constitution provides: 

"Neither the general assembly , nor any 
county , city, town , township , school district 
or other municipal corporation, shall ever 
make an appropriation or pay from any pub­
lic fund whatever, anything in aid of any 
religious creed, church or sectarian pur­
pose , or to help to support or sustain any 
private or public school , academy, seminary , 
college , university, or other institution 
of learning controlled by any religious creed , 
church or sectarian denomination whatever; 
nor shall any grant or donation of personal 
p roperty or real estate ever be made by the 
state, or any county, city, town, or other 
municipal corporation , for any religious 
creed, church , or sectarian purpose whatever ." 

Insofar as Mallory ~ Barrera held that federal funds are 
to be considered public funds , its holding appears to be equally 
applicable to federal funds deposited directly in the accounts 
of the school district. So long as the Missouri Supreme Court 
docs not exempt federal funds from the spending prohibitions of 
the Missouri Constitution , we must conclude that federal money 
flowi ng through the funds of a publi c school district may not be 
used in aid of a denomination of religion (Article I, Section 7) 
or to help support or sustain a school controlled by a sectarian 
denomination (Article IX , Section 8). 

Another traditional legal proposition prevents the conclu-
sion that school district funds are somehow different from state 
fund s . It has often been held, in other contexts , that funds held 
by a local school district are considered the property of the state 
and not the private property of the school district, State ex rel. 
Gold v. Dunne, 421 S.W.2d 268 (Mo. 1967); School District or-MexiCo, 
MISSouri , No. ~~Maple Grove School District, No. 56 , of Audrain 
~ounty, 359 S.W.2d 743 (Mo.Banc 1962); cf. Blount~ Ladue School 
District, 321 F.Supp . 1245 (E.D.Mo. 1970). Thus, if federal funds 
paid into the state treasury are considered public funds , so too 
would federal funds be considered public funds when paid into 
school district accounts . 

Given this conclusion, the answer to your second question is 
also provided by Mallory ~ Barrera , which ruled that the use of 
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public funds to provide t eachi ng services to elementary and sec­
ondary school children on the premises of parochial schools would 
violate the above-quoted constitutional provisions . Mallory ~ 
Barrera , supra at 561 , citing Harfst ~ Hoegen, 163 S.W . 2d 609, 
613-614 (Mo . Banc 1942); Berghorn ~ Reorganzied School Dist. No. 
8 , 260 S.W . 2d 573 , 582-583 (Mo . 1953); Paster v . Tussey, 512 
s .w: 2d 97 (Mo.Banc 1974) . See also, Special DIStrict for Education 
and 1' raining of Handicapped Children of St. Louis County ~Wheeler , 
408 S .W. 2d 60 (Mo.Banc 1966) . The teachers in Mallory were also pub­
li c school personnel paid with federal funds. 

CONCLUSION 

Based on the foregoing , it is our opinion that : 

(1) Federal funds paid directly to the Board of Education 
of the City of St . Louis under the provisions of the Emergency 
School Aid Act (ESAA) constitute public funds which are subject 
to the spending proscriptions of the Missouri Constitution. 

(2) The Missouri Constitution prohibits the use of public 
school personnel paid with ESAA funds to provide teaching ser­
vices to chi l dren attending sectarian schools on the premises 
of the secta ri an schools during the regular school day . 

The foregoing opinion , which I hereby approve , was p r epared 
by my assistant, Sheila K. Hyatt. 

truly yours , 

ASHCROFT 
Attorney General 
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