
~Q/Itm'?ty 2cne~d ~ ~iMo~; 
- JEFFERSON CITY 

.JOhN ~HCROF"T 

A1 TO~Nl Y GCNChAL 65101 

March 5, 1979 

Honorable Vic Downing 
Representative, District 162 
Room 303C , State Capitol Building 
J efferson City, Missouri 65101 

Dear Representative Downing: 

OPINI~~ LETTER NO. 45 
(Answer by Le tter-Card ) 

(314) 751-3321 

This letter is in response to your request for a legal 
opinion concerning the State Advisory Council for Vocational 
Education which is required to be established by the provisions 
of P.L. 94-482 if t he State of Missouri desires to participate in 
programs under the Vocational Edu cation Act of 1963, as amended , 
and to receive federal funds pursuant thereto . First , you request 
an opinion as to whether i t takes an executive order issued 
by the governor or a state statute to create and establish 
such a council. Secondly, you request an opinion as to 
whether t h e appointment of the members to this counci 1 are 
subject to confirmation by the Missouri Senate. 

Section 105(a) of Public Law 94-482 (20 u.s.c. §2305) 
provides: 

" (a) Any State which desires to participate 
in programs under this chapter for any fiscal 
year shall establish a State advisory council, 
which shall be a ppointed by the Governor or, in 
the case of States in which the members of the 
State board of e ducation are elected (including 
election b y the State legislature) , by such board. 
Hcmbers of each State advi so ry council shall be 
appointed for terms of three years except that 
(1) in the case of the members appointed for 
fiscal year 1978, one- third of the membership 
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shall be appointed for terms of one year 
e ach and one-third shal l be appointed for 
terms of two years each, and (2) appointme nts 
to fill vacancies shall be for such terms as 
remain unexpired. Each State advisory council 
shall have as a majority of its members persons 
who are not educators or administrators in the 
field of education and shall include as members 
one or more individuals who 

(1) represent, and are familiar with , the 
vocational needs and p r obl ems of management 
in the State; 

(2) represent, and are familiar with, the 
voca tional needs and problems of labor in 
the State; 

(3) represent, and are familiar with, the 
vocational needs and problems of a r giculture 
in the State; 

(4 ) repres e n t State industrial and economic 
development agencies ; 

(5) represent community and junior colleges; 

(6) rep resent other institutions of higher 
education , area vocational schools , technical 
institutes, and postsecondary agencies or 
institutions which provide programs of vo­
cational or technical education and training ; 

(7) have special knowledge, experience, or 
qualifications with respect to vocational 
education but are not involved in the adminis­
tration of S t ate or local vocational education 
programs; 

( 8) represent, and are familiar with, public 
programs of vocational education in compre­
hensive secondary schools ; 

(9) represent, and are familiar with , non­
profit private schools ; 

-2-



Honorable Vic Downing 

(10) represent , and are familiar with, 
vocational guidance a nd counseling services; 

(11) represent State correctional 
institutions; 

( 1 2) are vocational education teachers 
pre sently t e aching in local educational 
agenci es ; 

(13) are currently serving as super­
intendents or other administrators of 
local educational agencies ; 

(14) are currently serving on local school 
boards; 

( 1 5) represent t he State Manpower Services 
Council establishe d pursuant to section 817 
o f Title 29; 

(16) represent school systems with large 
concen trations of persons who have special 
academic , s o cial , economic , and cultural 
needs and of persons who have limited English­
speaki ng ability; 

(17 ) are women with backgrounds and experiences 
in employment a nd training programs, and who are 
knowle dgeab le with respect to the special expe­
riences and problems of sex dis crimination in 
job training and employment and of sex stereotyping 
in vocational education , inc luding women who are 
members of minority groups and who have , in 
add ition to such backgrounds and experiences, 
special knowledge of the p roblems of discrimination 
in job trainin g and employment agains t women who 
are members of such groups; 

(18) have special knowledge, experience, or 
qualifications with respect to the special 
educational needs of physically or mentally 
handicappe d persons ; 
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( 19) represent the general public , including 
a per son or persons rep resenting and knowl edge­
able about the poor and disadvantaged; and 

(20) are vocational education students who 
are not qua l ified for membership under any of 
the preceding clauses of this sentence . 

Members of the State advisory council may not 
rep r e s 2n t more than one of the above-specif ied 
categori es . In appoint ing the State advisory 
council the Governor or the State board of educa ­
tion, as the case may be , shall insure t hat there 
is appropriate r epresentation of both sexes , racia l 
and ethnic minorities, a nd the various geographic 
regions of the State ... 

An Advisory Council for Vocational Education was first required 
by fed eral law in 1968 with the passage of P . L . 90-576 . 

In your opinion request , you indicate that there has b een 
in e xistence and f unct i oning since that time a State Advisory 
Council for Vocational Education and that federal funds have 
b een r eceived by the state in a c cordance with the provisions 
of t he Vocational Education Act of 19 63, as amended . In checking 
with the executive secretary t o the council and with the governor ' s 
legal counsel , we have b een unable t o find o r locate any 
executive order c reating or establishing an Advisory Council 
on Vocational Education . Rather , from what we have been able 
to dete rmine each governor, beginning with Gove rnor Hearnes 
in 1968, has s imply certified to the United Sta tes Commiss ioner 
o f Educ ation that there has been es tablished in Missouri an 
Advisory Counci l on vocati onal Education and each governor 
has periodic a lly made appointments to s a id council . 

Periodical ly, the general a ssemb ly has app ropriate d federal 
funds rece ived by the sta te to the Department of Elementary and 
Secondary Education for the Advisory council on Vocational Education . 
We have a lso been ~ble to determine , th a t with the exception of 
appointment s made by Governor Bond in 1973 to the State Advisory 
Council on vocational Education, none of the appointments by 
the v a rious g overnors have b een sent to the Mis souri Senate f or 
confirmation. 
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With the possible exception of Section 178 .550, RSMo 1969, 
'"'e have not been able to fi nd any state s t atute creating or 
establishing an Advisory Council on Vocational Education to 
comply with the provisions of P . L. 94-482 to the predeces s or 
provisions in P.L. 90-576. 

In Opinion Letter No. 24, issued on September 27, 1978 , 
to Stephen C. Bradford , the Commissioner of Administration, 
(copy enclosed) we concluded that the Mississippi River Parkway 
Planning Commission had never been properly established by 
la-w· i n Missouri in the absence of a specific statute or 
executiv e order creating said commission. Further, in Opinion No. 
~0, issued on January 11, 1972 , to William Culver , the Executive 
Director of the Missouri Law Enforcement Assistance Council , 
we concluded that the Governor had the authority to create a 
.:... .\v Enfor cement Assistance Council for the purpose of rece iving 
fe~eral funds and i mplementing the provisions of the Omnibus 
Crime Control and Safe Streets Act of 1968 in Missouri. 

Subsequently, the general assembly in Section 1, subsection 
12 , of t:he Omnibus State Reorganization Act of 1974 (Appendix B 
RSMo 1975) passed specific legi s l a tion authorizing the governor 
to creat e, by executive order , s uch advisory councils or 
committees as may be required by federal law to r eceive federal 
funds . Th is section provides: 

"The governor is authorized to create by 
executive order such advisory councils or commit­
tees as may be required to conform with require­
ments to receive federal grants, provided that 
such executive orders shall be submitte d as 
provided in sections 26 .500 through 26 . 540 , 
RSMo except that such executive orders shal l 
be effective immediately, but will be void if a 
reso lution to disapprove i s adopted by either 
house of the general assembly as provided in 
sections 26.500 t h rough 26 . 540 , RSMo. The 
head of the department shall appoint all members 
of such advisory councils unles s federal law 
or regulation or this act requires otherwise, in 
which cas e they shall be subject to the federal 
requireme nt as shall b e provided by e xecutive 
order . Members of such advisory councils shall 
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be allowed only reimbursement for their 
actual and necessary expenses from the 
appropriations made to the department or 
age ncy t o 'Vlhich they r e nder advice. All 
advisory counci ls or committees shall 
annually make a report on their activitie s 
to tho director of the department including 
a l l recommendations. A copy of each such 
r eport shall be transmitted by the advisory 
committee to the governor and to the 
legislative library ." 

We have also reviewed the provi sions of Section 178 . 550 , 
RSMo 1 969, which provides: 

"The pres ident of the state board of 
e ducation shall annually appoi nt a committee 
of f ive members to be known as the ' State 
Advis ory Committee for Vocational Education '. 
The state advisory committee shall consist of 
one p erson of e xperience in agriculture ; one 
employer ; one representative of labor ; one 
person o f e xperience i n home economics ; one 
person of experien ce in commerce. The state 
commissioner of education is ex officio a 
member and the chairman of the advisory com­
mi ttee. The state board of education shall 
formulat e general principles a nd policies for 
the administr ation of sections 17 8 .420 to 178.580, 
which, when they have been approved by t he 
state advisory committee , shall be put into 
e ffect. Joint conferences between the state 
board of education and advisory committe e shall 
be held at least four t ime s each year . All 
me mbers of the state advisory committee shall 
be reimbursed for their actual expenses in 
a ttend i ng the conference s." 

However, this section , in our vie w, does not comply with the 
prov i s i ons of Public LaH 9 4-482 for two r e asons. First , the 
member s of this particular comnittee e stablished by state law 
are not appo i nted by the governor. Secondly , the membership 
of th i s part~cular statutory commit tee does not comply with 
the composition requirements of t he f edera l law as set forth 
previously . Also, we have b een advj.sed by the Department of 
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IUennntary and Secondary r:ducation that no mert.Jcrs t o the 
coiJrnit tce mundated by Section 170 . 5 50 have been uJ:. pointeci 
s ince 19 70 in that its functions have been supercc<.le <.1 by 
the advisory council mandated Ly federal law . 

Consequently , in ans\'ler to your first question , we conclude 
e1at for an advisory council to have legal e xistence in e1 i~ 
state for carrying out publ ic functions required by f ecer .:-! 1 
la\.r such council rmst be createa and established e ithe r by ·~ 
state statute or by an executive o r der issued b y t he gove~J 1..),­

:)ursuant to the provision s of ~>e ction 1 , subsection 1 2 , of t!•~ 
Omnibus State heorganization l .ct. 

~ur.ning to your second aue stion , Article I V, Section 51 , c • 
the :.i ssot.ri Cc1 s titution, ,s af.'\t.ut..ed , p roviclcs: 

• 1\pp oin tr .. t.; .. L , h01.-1 r.1ade - - failure to confiri:l , 
effect of . -- The appointment of all mcnbers 
of administrative boards and commi s'""ions ana of 
a l l department and division heads , as provided 
by law , shall be made by the governor. All 
members of admi n i strative boar ds and commrssi ons , 
all depa.rtment ru1d division heads and all other 
officials appointed by the governor shall be 
made oilly by and with the advice and consent of 
the senate . 'Ihe authority to act of a ny person 
whose appointment requires the advice and consent 
of the senate shall con:1 ence , i f the s enate is 
i n session , upon receivi ng the advice and consent 
of the senate . If the senate is not in sess i on , 
the authority to act shall comnence in~ediately 
upon appointment by the governor b ut s h u. ll 
terminate if the advice and consent of the senate 
i s not given \'dthi n thir ty days after the senate 
has convened i n r egular or special session. If 
the senate fails to give its advice and consent 
to any appointee , that person shall not be r e ­
appoi nted by the governor to the same office or 
position." (Emphasis added) 

Further , the f e deral la\'1 mandating an Advisory Council on 
Vocational Education as a condition of recei vin q fc,ccral func! ~ 
is very s pecifi c as to the powers and duties o f c;uch cound ~ . 
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Sections 105 (d), 105(c ), and 105(f) (1) and (2) of Public 
Lm-1 94-482 (20 u. s .c. Section 2305{d), 2305 (e) , a11d 2305(f) 
( l} a Jl \ ~ .3, ( f ) ( .. }) p rovide : 

" ( cl) ( 1) ~ach State advisory council shall 
advise the State board in the development of 
the five- year State plan submitted under sec­
tion 230 7 of this title and the annual program 
plan und accountability report submitted under 
section 2308 of this title and shall advise 
the Stat e board on policy matters arisi ng out 
of the administrati on of programs under such 
plans and reports . 

{2) Each state advi sory council shall also 
eva luate vocational education programs, services, 
und activities assisted under this chapter, and 
publish and distribute the r esults thereof. 

( 3) Fach State advisory council shall prepare 
and submi. t to the Cor .missioner and to the 
National Advisory Council created under section 
2392 of this title , through the St ate board , an 
annual evaluation report, accompanied by such 
additional comments of the State boar d as the 
State board deems appropriate , which {A) evaluates 
the effectiveness of vocational education programs , 
services, and activities carried out in the year 
under review in meeting the program goals set 
forth in the five-year State plan submitted under 
section 2307 of this title and the annual progr am 
plan and accountability report submitted under 
section 2308 of this t i tle , i ncludi n0 a considerati or 
of the program eva luation reports devel oped by the 
State pursuant to section 2312 of this title and of 
the analysis of the distribution of Federal funds 
within the State submitted by the State boar d 
pursuant to section 2 308 of this title, and (D) 
re commends such changes in such programs , services , 
and activiti es as may be deemed necessary . 

( 4) (A) Each State advisory council shall identify , 
afte r consulation with the State Manpower Services 
Council, the vocati onal education and employment 
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and tr a ining needs of the State and assess 
the extent to which vocational education, 
employment training , vocational rehabilitation , 
special education, and other programs assisted 
under this chapter and related Acts represent 
a consiste nt , integrated, and coordinated 
approach to meeting such needs; and (B) comment , 
at l east once annually, on the reports of the 
State Hax~power Services Council which conunents 
shall be included in the annual report submitted 
by the State advisory council pursuant to this 
section and in the annual report submitted by 
the State council pursuant to section 817 of 
Title 29. 

(e) Each State advisory council is authorized 
to ob·tain the services of such professional , 
technical, and clerical personnel as may be 
necessary t o enable it to carry out its functions 
under this chapter and to contract for such 
services as may be necess ary to carry out its 
evaluation functions, i ndepe ndent of progranunatic 
and administrative control by other State boards, 
agencies, and individuals. 

(f) (1) There are hereby a uthorized to b e 
appropriated $8,000 , 000 for fiscal year 1978, 
$8,500,000 for fiscal year 1979 , $9 , 000 , 000 for 
fiscal year 1980 , $10 , 000,000 for fiscal year 1981, 
and $10, 000,00 0 for fiscal year 1982, for the purpose 
of making grants to State advisory councils to c arry 
out the functions specified i n this section. From 
the sums appropriated pursuant t o this subsection , 
the Commissioner shall, subject to the provi sions 
of the following sentence , make grants to State 
advisory councils for amounts allotted t o such ad­
visory councils in accordance with the method for 
allotment contained in section 2303(a) (2) of this 
tit le, to carry o ut the functions specified in 
this s 2ction , and shall pay to each State advisory 
council an amount equal to the reasonable amounts 
e xpended by it in carrying out its functions under 
this chapter in such fisc a l year , except that no 
Stat e advi sory council shall receive an amount to 
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exceed $ 200 ,00 0 or an amount less than $75,000. 
In the case of Guam , American Samoa , the Northern 
Mariana Islands, and the Trust Territory of the 
Pacific Islands, the Commissioner may pay the 
State advisory council in each such jurisdiction 
ru1 amount less than the minimum specified in the 
prece ding sentence if he determines that the 
council can p e rform its functions with a l esser 
a mount. 

(2) The expenditure o f these funds is to be 
determin e d solely by the State advisory. council 
for carrying out its functions unde r this chapter, 
and may no·t be diverted or reprogramed for any 
ot her purpose by any State board, agency or 
indivi dual . Each council shall designate an 
appropriate State agency or other public agency , 
eligible to rece ive funds under this chapter, to 
act as its f iscal agent for purposes of disburse­
ment, accounting and auditing." 

I t is our view in light of t he specific duties and 
r espon sibi l ities ti1at this council is an administrative 
boar d o r commission within the meaning of Article IV, section 51, 
of the Constitution of Missouri. It is charged with making 
specific executive decisions for and on behalf of the state and 
has the sole authori ty t o determine the expenditure of the federal 
funds r e ce ived by the s·tate for the Council to carry out its 
d u t ies . Its duties are not simply advisory to other executive 
o fficial s . 

Consequently, i t is our view, that in accordance with the 
pro vi s ions of Article IV , section 51 , of the Missouri Constitution , 
as ame nded, appointments by the governor ·to the State Advis·ory 
Counci l on vocational Education, mandated by Public Law 94 - 4 82, 
if p roperly cre ate d e ither by state law or executive order , will 
b e subje c t to confirmation by the Missouri Senate . We do not 
be lie ve t hat is nece ssary in this opinion le t ter to determine 
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whether persons named by the Governor to a purely advisory 
commissio n or board must be c onfir me d by the Senate in view 
of che fact that t he State Advisory Council on Vocational 
Education does have more than purely advisory duties. 

Enclo sure : Op. Ltr . No. 24 
9/27/78, Bradford 

Ve ry truly yours, 

JOHN ASHCROFT 
Attorney General 


